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This is ^n appeal by Oddie Lee Howard, plaintiff be¬ 
low, from the action of the District Court of the United 
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States for the District of Columbia, granting appellees’ 
motion for judgment non obstante veredicto and enter¬ 
ing judgment for appellees notwithstanding the jury’s ver¬ 
dict for appellant. (App. 277-278). 

The District Court had jurisdiction under Title 11, Sec. 
ll-30t>, D. C. Code, 1940 Ed. 

This Court has jurisdiction to review the judgment un¬ 
der Title 17, Sec. 17-101, D. C. Code, 1940 Ed. 

The pleading showing existence of the jurisdiction is 
the complaint. (App. 2-3). 

STATEMENT OF THE CASE 

Plaintiff (appellant) brought this action to recover dam¬ 
ages for personal injuries sustained by her as a result of 
being struck by an automobile. As defendants, she named 
Harry A. Swagart and Benjamim C. Hartig (appellees), 
and one Lawrence A. Baker. At the close of plaintiff’s 
case, the trial court granted the motion of defendant Baker 
for a directed verdict. (App. 78-79). Xo appeal has been 
taken as to him. The parties will be referred to herein 
as they were designated in the court below. 

Plaintiff’s complaint alleged that the striking vehicle 
was owned by Baker, that it had been parked or stored 
by him at the place of business of the defendants Swagart 
and Hartig, partners, trading as the S & H Parking Cen¬ 
ter, and that the car was negligently operated by the em¬ 
ployee, agent or servant of the defendants Swagart and 
Hartig; that these defendants were negligent in employ¬ 
ing said employee and in allowing said employee to op¬ 
erate automobiles which were in their custody. (App. 2-3). 
Plaintiff later amended her complaint to charge the de¬ 
fendants with additional negligence as follows: “That 
the defendants, Harry A. Swagart and Benjamin C. Har- 
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tig, negligently failed to provide proper and adequate su¬ 
pervision of the automobiles in their custody and con¬ 
trol, and to take precautions for the safety of the said 
automobile in order to prevent any of their employees 
from taking said automobile and removing same from the 
garage of the defendants.” (App. 4). 

In their answer, the defendants declared that the com¬ 
plaint failed to state a cause of action, admitted opera¬ 
tion of the S & H Parking Center, generally denied the 
allegations of the complaint, and asserted that any dam¬ 
ages sustained by the plaintiff resulted from her sole or 
contributory negligence. (App. 4-5). 

The cause duly came on for trial before a jury. Dur¬ 
ing the course of the trial, defendants moved for a di¬ 
rected verdict on three occasions: (1) after plaintiff’s 
opening statement (App. 21), (2) at the close of plain¬ 
tiff’s case (App. 79), and (3) at the conclusion of all the 
evidence (App. 98). All of these motions were denied by 
the trial court. 

At the conclusion of the evidence, the trial court gave 
a full and detailed charge to the jury, specifically includ¬ 
ing for their consideration the following issues (App. 98- 
110 ): 

(1) Was the defendant’s employe guilty of negligence 
in the operation of the automobile which struck plaintiff?* 

(2) Was the plaintiff guilty of contributory negligence?* 

(3) Were the defendants negligent with respect to the 
employment of their employees and did such negligence 
pr;>ximately result in the taking of the car from the gar¬ 
age and the injury to the plaintiff? 

(4) Were the defendants negligent with respect to the 
supervision of the coming and going of customers’ cars, 

* These two issues were properly disposed of by the jury’s verdict, 
and are not involved on appeal. 



4 


and did such negligence proximately result in the removal 
of the car from the premises and the injury to the plain¬ 
tiff? 

On the issues thus placed before them, the jury found 
in favor of the plaintiff and returned a verdict in her fa¬ 
vor in the amount of $7,500.00 (App. 110-111), on which 
verdict judgment was entered (App. 8-9). 

Thereafter, defendants filed a motion for judgment not¬ 
withstanding the verdict, including therein a motion for a 
new trial which was prayed for in the alternative (App. 
9-11). The trial court overruled the motion for a new 
trial, but granted the motion for judgment notwithstand¬ 
ing the verdict, and ordered that judgment be entered 
in favor of the defendants (App. 13-14). 

This appeal is from the action of the court granting 
the motion for judgment notwithstanding the verdict and 
entering judgment for the defendants. 

In the early afternoon of Friday, December 8, 1944, the 
plaintiff was walking in a westerly direction across 9th 
Street, at the intersection of said street with P Street, 
Northwest, in the District of Columbia, in the south cross¬ 
walk, when she was struck and severely injured by an 
automobile operated south on said Ninth Street by one 
Elbert W. Cherry. The automobile was owned by Law¬ 
rence A. Baker, 1 had the day before been parked or stored 
by him at the garage of the defendants, and was being op¬ 
erated by Cherry, an employee of the defendants, with¬ 
out the consent of either Baker or the defendants. We 
shall detail the circumstances under which the automobile 
came into Cherry’s possession. 

Defendants operate a parking center at 1535 Eye Street, 
Northwest, in a building constructed in September, 1940, 
for that purpose (App. 51). The building, which is on 


1 Appellant’s Brief, page 2. 
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the north- side of Eye Street, is eight stories in height, 
160 to 170 feet long, and approximately 120 feet wide (App. 
80, 90-91). It has a driveway entrance at the east side 
and a driveway exit at the west side, both openings fac¬ 
ing Eye Street. There is no other way to drive into or 
out of the building (App. 51). 

The personal office maintained by the defendants is at 
the approximate center of the first floor. The manager’s 
office is at the east side, beside the entrance. The cash¬ 
ier’s office, in which the manager spends part of his time, 
is at the west side, beside the exit (App. 51-52). From 
the manager's office one can look across and see both the 
incoming and the oatgoing openings of the building (App. 
70, 91). 

There is a car wash-rack at the left (west) side of the 
second floor, and a ramp leading from the second floor to 
the first floor. A car backed off the wash-rack may be 
driven straight down the ramp past the exit into Eye 
Street, a distance of approximately 100 feet (App. 81, 95). 

Baker was one of the first customers of the defendants, 
having used the garage from the time the building was 
completed, and from the very beginning he parked his 
maroon Lincoln Zephyr car under a monthly arrangement, 
on a 24-hour basis (App. 47-48). From time to time it 
was customary for the supervisor on the first floor to put 
a gum ticket with “No. 4” on the windshield; sometimes 
this ticket would come off, but it was understood that the 
car was to be taken to the fourth floor (App. 47-49). Ba¬ 
ker was not required to identify himself in order to take 
the car out because the manager would know him and 
would know where his car was (App. 48). He never 
parked the car himself, but simply drove into the garage 
and got out of the car, knowing that one of the attend- 

2 The record does not show on which side of Eye St. the building is 
located. 
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ants would take care of parking it. He would leave the 
key in the ignition, always taking the other car keys with 
him (App. 48). lie had at one time requested permis¬ 
sion oi' the defendants to park his own car in a desig¬ 
nated place in the garage, so that he could lock the car 
completely and take the ignition key with him as well as 
the other keys, hut the defendants had refused him sucli 
permission (App. 64). 

On Thursday, December 7, 1944, the day before the 
accident, Baker Idled the car with gas and drove it into 
the garage between 12:30 and 1:30 P. Al. (App. 49). He 
could not recall the attendant who took the car (App. 49). 
He told Air. Wine, defendants’ day manager, who knew 
him, that he was going out of town for a few days, and 
asked that the windows of the car be closed (App. 49-50, 
91-92). He did not see the car again until after the ac¬ 
cident (App. 49). 

Defendants operated several other parking centers in 
the District of Columbia and employed two personnel of- 
iieers who had been instructed to make investigations of 
personnel (App. 54-55). At their IS & H garage, oper¬ 
ated on a 24-hour basis, they employed Air. Wine as day 
manager and Air. Smith as night manager (App. 52-53). 
Air. Wine was in charge of hiring and tiring, and super¬ 
vised garage employees, car washers and parking attend¬ 
ants (App. 52, 54). it was among the duties of the mana¬ 
gers to check cars in and out and to see to it that cars 
were taken out of the garage only by the owners or by 
their authorized agents (App 53-54, 65-66). 

Air. Wine’s hours were from about 8:00 A. Al. to 6:00 
P. Al., and Smith’s from about 6:00 P. Al. to 8:00 A. Al. 
(App. 52-53, 80). On duty with Wine at any one time 
were seven or eight employees (App. 89-90). Before he 
left for the day, he would have the cars brought down 
from the upper floors to the first floor (App. 86). How- 
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ever, the monthly cars, which had designated places, were 
brought down only when called for (App. 86). Smith took 
over at 6:00 P. M. As a rule, only one man, a parking at¬ 
tendant named Clinton, stayed on with him after 7:00 
or 7:30 P. M. (App. 67); Clinton usually left at 10 P. M. 
(App. 68). The cashier’s office would close at 10:00 P. M. 
(App. 54). After that time, being alone, Smith would take 
over the cashier’s duties as well as his other duties, which 
necessarily included those of a parking attendant (App. 
54, 60, 65, 93). His duties after 10:00 P. M. were confined 
to the first floor (App. 59-60). 

Wyatt Clinton was employed by defendants about two 
months prior to December 7, 1944, for part-time evening 
work as a parking attendant (App. 29-30, 65); during the 
day he worked for the Government (App. 37). Cherry 
was employed by defendants two or three weeks prior to 
December 7, 1944. 

Defendants stipulated that both Clinton and Cherry 
were in their employe on December 8, 1944, the day of the 
accident, but that neither of them was on duty that day 
(App. 24-26). 

Cherry was sent to defendants’ garage by the United 
States Employment Service, 3 with whom defendants had 
a standing order for employees (App. 81-82). The Em¬ 
ployment Service did not obtain any information from 
Cherry about himself, but simply described the job they 
had open, that of parking attendant, and gave him a 
card, on which appeared only his name and address and 
the signature of the forwarding officer, to take along to 
the S & Li Parking Center (App. 27, 34-35, 88-89). He 
was interviewed at the garage by Mr. Wine; they discussed 
only the nature of the work and the salary (App. 27, 34- 
35). Cherry agreed to take a job as car washer, with 

3 Pursuant to stipulation, defendants introduced a copy of the Pres¬ 
idential Proclamation governing employment stabilization, effective July 
1, 1944 (App. 95-97). 



8 


tlie understanding that he could work overtime during 
evening rush hours, taking cars up and bringing them 
down (App. 27, 45-46). As it developed, in the afternoon 
rush hours and on rainy days when there were no wash 
jobs, Cherry took cars up and brought them down the 
ramp (App. 28, 36). 

From July 1, 1044, the defendants, through their mana¬ 
ger, Wine, hired employees only through the United States 
Employment Service (App. 87-88). Though they were not 
obliged to accept an applicant who did not meet their qual¬ 
ifications (App. 62), they accepted everybody that the Em¬ 
ployment Service sent to them, and they made no inde¬ 
pendent investigation whatsoever regarding such em¬ 
ployee (App. 89-90). Defendant Swagart, and Wine, tes¬ 
tified that they would not have hired Cherry if they had 
known that he had a criminal record (App. 56, 90). 

In September, 1944, about two months prior to his em¬ 
ployment by defendants, Cherry had pleaded guilty to a 
charge of embezzlement, for which he had been arrested 
in August, 1944; he was given a sentence of six to eiglu 
months and put on probation (App. 72-73). 

On Thursday, December 7, 1944, the day before the acci¬ 
dent, Cherry came to work at 8:00 A. M., his usual hours 
being from 8:00 A. M. to 6:00 P. M., and spent the day 
washing cars (App. 29, 37). Wyatt Clinton came on about 
5:00 P. M. (App. 32). Mr. Wine, the day manager, asked 
Cherry to work overtime that evening, to wash cars which 
had come in (App. 37). With Wine’s permission, Cherry 
went outside to tell his wife, who had come to meet him, 
that he would have to work overtime; he then returned 
to his work of washing cars (App. 37, 85). Both Cherry 
and Clinton were on duty when defendants’ night mana¬ 
ger, Smith, came on at 6:00 P. M. (App. 65). 

About 8:30 P. M., Smith, who knew' Baker, noticed that 
the Baker car was parked on the wash stand. Cherry was 
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then washing cars—not the Baker car. Smith, knowing 
that the car did not belong on the wash stand, ordered 
Clinton to take it upstairs. Smith’s testimony on this 
highly important phase of the case, was as follows (App. 
66-67): 

(Direct examination by Mr. Davis, attorney for plain¬ 
tiff). 

“Q. Did you see it [the Baker car] any time during 
that evening? 

A. Yes, I saw it that night. 

Q. Where was it when you saw it? 

A. The first time I saw it, it was parked on the wash 
stand. 

Q. Did you notice it after that? 

A. No, I didn’t notice it after that. I told one of the 
men to put it upstairs. 

Q. Which man did you tell that to? 

A. Wyatt Clinton. ! 

Q. In response to your direction, did you ascertain that 
he took it upstairs? 

A. As far as I know, he did. 

Q. Did you see him take it up? 

A. No. 

u- » * * j 

Q. Did you suspect anything when you saw Mr. Ba¬ 
ker’s car on the wash rack that night? 

A. Nothing except that it didn’t belong there. 

Q. By the way, what time was that? 

A. That was about 8:30, I noticed it there. 

Q. Had it been washed? 

A. As far as I know, yes. 

Q Did you see Cherry doing the washing? 

A. I didn’t notice him washing that particular car. 

He was washing cars. 

Q. But you gave Clinton particular orders to take it 
to the fourth floor? 


I 
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A. I asked him what the damn car was doing down 
there, a monthly car. I knew he should know it did not 
belong there. 

Q. Do you know whether it went upstairs that evening ! 

A. 1 took it for granted. It wasn’t there later. 

Q. You took it for granted? 

A. Yes. 

Q. When did you next see the car? 

A. Well, l didn’t see the car for several days after 
that. 

As respects the credence to be given Cherry’s claim 
that he did not know how the car got out of the garage 
(App. 31), it is significant that Cherry declared that he 
did not see the Baker car on or near the wash stand (App. 
37-38). He testified, however, that he did hear Smith get 
after Clinton for bringing some automobile down (App. 
38). Also significant in this respect, is Smith’s testimony 
that he did not recall Cherry being on duty after 6:00 
o’clock prior to the night the car was taken (App. 68), 
even though Cherry had testified that he worked “over¬ 
time” parking cars (App. 46). 

Smith testified that during his tour of duty that night, 
he spent most of his time at his office on the right hand 
(east) side of the garage building, that he “would go to 
the rear of the garage”, but that he remained on the first 
floor all that night (App. 65-67). At the direction of 
Smith (App. 31), Cherry and Clinton left at 10:00 P. M. 
(App. 30-31). Smith was then in front of his office (App. 
66), and saw them walk out of the garage after they had 
punched a time clock placed on a shelf beside Smith’s of¬ 
fice (App. 67, 69). It was not until the following night 
that Smith learned that the Baker car had been removed 
from the garage (App. 69). 



Cherry was the sole witness regarding events which 
took place between the time that he and Clinton left the 
garage, and the time of the accident the following after¬ 
noon. 4 | 

Cherry testified that upon leaving the garage he met j 
his wife and baby alongside the building (App. 40). Clin¬ 
ton offered to drive them home, and they walked to 16th 
and Eye Streets where the maroon Lincoln Zephyr was 
parked. That was the first time, Cherry asserted, that { 
he had ever seen the car and, although he was suspicious, 
he did not then know that the car did not belong to Clin¬ 
ton (App. 41-42). He and Clinton had something to drink | 
at Clinton’s home that night (App. 42). 

The next morning, on his way to work, Cherry walked 
past Clinton’s home, where the latter was sitting on the 
steps; the car was parked a short distance away. Cherry 
persuaded Clinton to lend him the car. He did not take 
the car at that time but continued on to work where 
(strangely enough) he was told by the day manager, Mr. 
Wine, that there was no work for him that day. Accord¬ 
ingly, Cherry borrowed a dollar from Wine, and returned ' 
to Clinton’s home to pick up the car (App. 42-44). 5 The 
accident took place shortly thereafter. 

i 

STATEMENT OF POINT ON APPEAL 

I 

i 

The trial court erred in granting defendants’ motion 
for judgment notwithstanding the verdict, and in entering 
judgment for the defendants notwithstanding the verdict | 
of the jury in favor of the plaintiff. 

— 

* Clinton died before the trial (App. 42, 45). 

5 Unfortunately, Wine was not examined in regard to this incident. 
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SUMMARY OF ARGUMENT 

The rule applicable on a motion for a directed verdict, 
in an action founded on negligence, is applicable on a mo¬ 
tion for judgment non obstante veredicto. Hence, the mo¬ 
tion for judgment n.o.v. cannot be granted unless, as mat¬ 
ter of law, the opponent of the movant failed to make a 
case and, therefore, a verdict in movant’s favor should 
have been directed. Under the evidence in the instant 
case the jury was warranted in finding that the defend¬ 
ants were negligent (1) in failing to remove the ignition 
key from the Baker car and place same in safe custody, 
particularly since defendants had been advised by Mr. 
Baker that he was going out of town for several days, 

(2) in employing Elbert W. Cherry without investigating 
him, it appearing that such investigation would have dis¬ 
closed that Cherry was convicted of embezzlement about 
two months prior to his employment by defendants, and 

(3) in that defendants failed to provide and maintain ade¬ 
quate supervision and control over the cars, and particu¬ 
larly the Baker car, which had been left in their custody 
and control. The jury -was further warranted in finding 
that the negligence of the defendants in any or all of the 
above respects proximately resulted in the removal of the 
Baker car from the premises and the injury to the plain¬ 
tiff. Accordingly, the trial court erred in granting de¬ 
fendants’ motion for judgment non obstante veredicto and 
in entering judgment for the defendants. 
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ARGUMENT 


The Rule Applicable on a Motion for Directed Verdict, 
in an Action Founded on Negligence, Is Applicable on a 
Motion for Judgment Non Obstante Veredicto. | 

■ i 

I 

Defendants’ motion for judgment non obstante veredicto 
was made pursuant to Rule 50 (b) of the Federal Rules of 
Civil Procedure.' 5 The trial court granted the motion and 
entered judgment for the defendants. The rule whereby 
the trial court’s action may be tested has been plainly de- 
dared by this Court in accordance with the principles es¬ 
tablished by the Supreme Court in Montgomery Ward & 

Co. v. Duncan, 311 U. S. 243, 61 S. Ct. 189, 85 L. Ed. 147. 

In Shcivmaker v. Capital Transit Co., 79 U. S. App. D. C. 

102,143 F. 2d 142, this Court stated: 

“The rule applicable in the District of Columbia i 
on a motion for a directed verdict, in an action founded 
upon negligence, is that the evidence must be construed 
most favorably to the plaintiff; to this end he is en- j 
titled to the full effect of every legitimate inference 
therefrom; if upon the evidence, so considered, rea¬ 
sonable men might differ, the case should go to the 
_ 

« Rule 50 (b) : “Whenever a motion for a directed verdict made at J 
the close of all the evidence is denied or for any reason is not granted, 
the court is deemed to have submitted the action to the jury subject 
to a later determination of the legal questions raised by the motion. 
Within 10 days after the reception of a verdict, a party who has moved 
for a directed verdict may move to have the verdict and any judgment 
entered thereon set aside and to have judgment entered in accordance 
with his motion for a directed verdict; or if a verdict was not returned 
such party, within 10 days after the jury has been discharged, may 
move for judgment in accordance with his motion for a directed verdict. 

A motion for a new trial may be joined with this motion, or a new 
trial may be prayed for in the alternative. If a verdict was returned 
the court may allow the judgment to stand or may reopen the judgment 
and either order a new trial or direct the entry of judgment as if the 
requested verdict had been directed. If no verdict was returned the 
court may direct the entry of judgment as if the requested verdict had 
been directed or may order a new trial. 
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jury; * * * The same rule is applicable on a motion to 
set aside the verdict under Rule 50 of the Federal 
Rules of Civil Procedure. [Italics supplied] 

“* * * Unlike the situation which exists when the 
judge acts as the trier of facts, the appellate court is 
required to balance the weight of the evidence against 
the judge’s determination and in favor of the jury’s 
determination. * * * ” 

And in Simmonds v. Capital Transit Co., 79 U. S. App. D. 
C. 371, 147 F. 2d 570, this Court stated: 

“The rigor of the rule appears from the following 
language of a recent Supreme Court decision: ‘The 
motion for judgment cannot be granted unless, as mat¬ 
ter of law, the opponent of the movant failed to make 
a case and , therefore, a verdict in movant’s favor 
should have been directed. * * *’ 7 
# «- * * 

“• * * In other words, construing the evidence most 
favorably to appellant and giving to him the full effect 
of every legitimate inference therefrom—as the law 
requires—reasonable men might well differ in their 
conclusions, upon the evidence so considered. No 
more is required to sustain the verdict against a mo¬ 
tion for judgment n.o.v. • • •” 

It is our position that the evidence in the instant case 
was such as would have entitled plaintiff to go to the jury 
and, accordingly, that it was error for the trial court to 
grant defendants' motion for judgment notwithstanding 
the jury’s verdict for the plaintiff. 

n. 

The Evidence Was Not Susceptible to the Limited View 
Taken by the Trial Court. 

Since we have at some length detailed the evidence in 
our Statement of the Case, it seems appropriate here to 

7 Quoting from Montgomery Ward & Co. v. Duncan, 311 U. S. 243, 
251, 61 S. Ct 189, 85 L. Ed. 147. 
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limit ou T r$elves to a discussion of the evidence in the light 
of the Opinion of the Court (App. 15-20), rendered 
orally at the hearing on defendants’ motion for judgment 
non obstante veredicto. 

In the course of his opinion, the trial court stated: ‘‘I 
do not think there is the slightest question that the state 
of the law in this jurisdiction now is that there can be neg¬ 
ligence in leaving an automobile unlocked so that it may be 
moved, thus aiding a theft. I think ordinarily that is a 
question, where it is of easy access to such a person, that 
should be submitted to a jury as to whether there has been 
negligence in the matter.” The court felt, however, that 
that rule ought not apply in a garage where it is necessary 
to have cars unlocked so that they may be shifted about 
(App. 16). We respectfully submit that the court’s 
opinion overlooks certain facts peculiar to the case at bar. 

The Baker car had for a long time been assigned to the 
fourth floor of defendants’ garage, and Mr. Baker had in¬ 
formed defendants’ manager that he was going out of 
town for several days, and had asked that the windows of 
his car be closed. Perhaps it would have taken a bit more 
effort to park the car in a convenient space on the fourth 
floor, remove the keys, and place them in the custody of 
the manager, but we believe that due diligence would have 
required this to be done. In any event, it was for the jury 
to say whether or not the defendants were negligent in 
this respect. 

The trial court went on to say (App. 16): “It seems 
to me that the only question here that could conceivably 
be a question that ought to go to the jury would be whether 
or not there has been negligence on the part of the garage 
defendants in employing personnel.” This statement, 
however, overlooks the evidence directed to the allegations 
of plaintiff’s Amendment to Complaint (App. 4), which 
charged: “That the defendants, Harry A. Swagart and 
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Benjamin C. Hartig, negligently failed to provide proper 
and adequate supervision of the automobiles in their cus¬ 
tody and control, and to take precautions for the safety 
of the said automobile in order to prevent any of their em¬ 
ployees from taking said automobile and removing same 
from the garage of the defendants.” 

Smith testified that at 8:30 P. M. he saw the Baker car 
on the wash-rack where he knew it did not belong. This 
alone should have put him on notice that something was 
wrong. Yet, he did no more than order Clinton to take the 
ear back up where it belonged. He did not even bother to 
ascertain whether or not his instructions had been fol¬ 
lowed, but dismissed the incident from his mind. Perhaps 
at the next moment Clinton drove the car out of the garage 
instead of back to the fourth floor. Certainly, Smith was 
negligent in failing to see that the car was returned to its 
proper place. 

It is quite possible that the car was removed from the 
garage between 8:30 P. M. (when Smith saw it on the wash- 
rack) and 10:00 P. M., at which latter time Smith saw 
Cherry and Clinton walk out of the garage (App. 67. 
69). But it is also possible that the car was removed 
after 10:00 P. M.. from which time on Smith was alone on 
the premises (App. 60). 8 Obviously, it is cheaper to 
keep one man on duty at night than two. But defendants 
had seen fit to avail themselves of the additional financial 
benefits which would necessarily accrue to them from the 
operation of the garage on a 24-hour basis. It was only 
reasonable for them to expect that Smith would from time 
to time have occasion to leave his office and “go to the 
rear of the garage”. (App. 66). In the meantime, there 

8 Although there was testimony that Smith “takes over from the 
cashier” at 10 P.M. (App. 54), there was no evidence to show whether 
or not the cashier was on duty until 10 P.M. of the night in question. 
If she were at her proper place in the cashier’s office opposite the 
driveway exit (App. 52) until 10 P.M., it would have been well-nigh 
impossible to drive the Baker car out of the garage without her 
seeing it. 
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were stored on the several iloors of the garage, automo¬ 
biles with keys in the ignition and which in a matter of 
seconds could be driven out of the garage. We think it 
was for the jury to say whether or not the defendants were 
negligent in failing to provide an additional night man. 

With regard to the question of defendants’ negligence in 
employing personnel, the trial court expressed the view 
that the evidence showed that Clinton, and not Cherry, 
took the car, and that an inquiry regarding Clinton would 
not have revealed anything to forewarn defendants against 
hiring him (App. 17). It is noted that Cherry was 
the only witness who could shed light on the subject of the 
taking of tiie car, Clinton having died prior to the instant 
trial (App. 45).° In order to adopt the view of the trial 
court, we should have to accept as true the testimony of 
Cherry. But there was considerable testimony by Cherry 
which was difficult to believe, 10 and which the jury undoubt¬ 
edly did not believe. For example, it is hard to understand 
why, on the morning of December 8, 1944, Cherry would 
have asked Clinton to lend him the car when he (Cherry) 
was on his way to work; why Cherry did not at that mo¬ 
ment take the car and drive to work; why it developed 
that there was no work for Cherry that day, so that he 
was then able to return to Clinton’s house to pick up the 
car (App. 42-44). We think the jury was warranted in 
concluding that Cherry alone took the car out of the gar¬ 
age, or that he assisted Clinton in the taking. Only two 
months before he was employed by defendants, Cherry 
had been convicted of embezzlement (App. 72-73). De¬ 
fendants conceded they would not have hired Cherry if 
they had known of this conviction (App. 56, 90), and de¬ 
fendants admitted that they did not make any inquiry 
regarding Cherry. Under these circumstances it was for 

o Cherry was indicted along with Clinton for the taking of the car, 
and was convicted thereof (App. 45). 

10 Appellant’s Brief, pp. 10-11. 
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the jury to say whether or not defendants were negligent 
in connection with the employment of Cherry. 

The trial court went on to say (App. 19): “My hold¬ 
ing is that there isn't enough evidence in this case to which 
can be applied the law that would justify holding these 
garage defendants responsible for the subsequent traffic 
accident and injury to the plaintiff.” [Italics supplied) 

We respectfully submit that there Avas such evidence as 
would have precluded the trial court from directing a ver¬ 
dict on the issue of defendants’ negligence. And under 
the rule declared in the Shetcmaker and Simmonds cases, 
supra, it was error for the trial court to grant defendants’ 
motion for judgment non obstante veredicto . 

m. 

The Plaintiff Was Entitled to Recover by Virtue of the 
Present Law of This Jurisdiction. 

Plaintiff asserts her right to recover against the de¬ 
fendants in this case on the basis of the decisions of this 
Court in Ross v. Hartman, 78 U. S. App. D. C. 217, 139 
F. 2d 14, cert. den. 64 S. Ct. 790, 321 U. S. 790, 88 L. 
Ed. 1080, and Schaff v. R. W. Claxton, Inc., 79 U. S. App. 
D. C. 207, 144 F. 2d 532. Insofar as concerns the question 
here involved, the defendants, as bailees of the Baker car, 
occupy the position of the OAvner of the car, since they 
had complete and sole custody and control of the Baker 
car and Avere in a position to permit or restrict its use. 11 

There is no question that the groAving menace of the 
automobile as an instrument of destruction has compelled 
changes in the law, both judicial and legislative. The 
alarm was clearly sounded by this Court in Schweinhaut 
v. Flaherty, 60 App. D. C. 151, 49 F. 2d 533, certiorari de- 

11 8 C.J.S., page 321, and cases there cited under note 61. See also 
Siegrist Bakery Co. v. Smith , 36 S.W. 2d 80, 81, 162 Tenn. 253. 
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mied 51 S. Ct. 656,75 L. Ed. 1468 (1931). That case, involv¬ 
ing the operation of a taxicab under circumstances con¬ 
trary to the instructions of the owner, upheld a verdict 
for the plaintiff-pedestrian who was injured when she 
was struck by the taxicab. Several years later—in 1935 
—Congress passed the Financial Responsibility Act for 
the District of Columbia, 12 whereby liability was imposed 
on the owner of a car for its negligent operation by an¬ 
other who had come into possession of the car with the 
consent of the owner . 18 

Still, there remained a great and unwarranted gap in 
the law, disclosed by those cases where one came into un¬ 
authorized possession of a car as a result of the negli¬ 
gence^ of the owner. 10 Illustrative of that class of cases 
was Squires v. Brooks, 44 App. D. C. 320 (1916). 10 In that 
case, the defendant’s agent negligently left an automobile 
on the street unlocked and unattended, in violation of the 
Police Regulations. An unknown intermeddler wrong¬ 
fully drove off in the automobile and injured the plaintiff. 
The court held that a demurrer to the declaration was 
properly sustained, since the unlawful act of the defend¬ 
ant’s agent was not the proximate cause of the accident. 
We do not concede that Squires v. Brooks was sound law 
even in 1916, or that it then represented the trend of de¬ 
cisions with respect to proximate cause. 17 

In any event, this Court, in Ross v. Hartman, 78 U. S. 
App. J). C. 217, 139 F. 2d 14, recognized the absurdity of 

« See D.C. Code (1940 Ed.), Title 40, Sec. 40-403. 

is Forrester V. Jertnan, 67 App. D.C. 167, 90 F.2d 412. 

i* We do not contend that the owner of a car should be held liable 
for its negligent operation by an unauthorized driver where the owner 
was not negligent in permitting the car to come into the possession 
of the driver. 

i5 As to unauthorized use generally, see Rosenberg v. Murray, 73 App. 
D.C. 67, 116 F.2d 552 and Hiscox v. Jackson, 75 U.S. App. D.C. 293, 
127 F.2d 160. Neither of these cases, however, discusses an owner's 
negligence resulting in the unauthorized use. 

is Overruled by Ross v. Hartman, supra. 

1 7 See annotation in 78 A.L.R., page 480 et seq. 
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applying questionable and outmoded concepts of causa¬ 
tion to cases dealing with modern, high speed transporta¬ 
tion. In the Ross case, defendant’s agent negligently per¬ 
mitted a vehicle to remain unattended in a public alley 
with the key in the ignition switch, in violation of a traffic 
regulation. An intermeddler wrongfully drove off in the 
truck and injured plaintiff. This Court reversed the court 
below and permitted plaintiff to recover on the basis of 
“facts which have become clearer and principles which 
have become better established than they were in 

191 (>,.” In deciding the Ross case, the Court was 

confronted with the precisely contrary decision of Squires 
v. Brooks, supra. The Court, nevertheless, permitted 
plaintiff to recover and, without indulging in strained 
legalisms, expressly overruled the Squires case. 

Because Ross v. Hartman involved the violation of a 
traffic regulation, the full import of that decision was not 
realized until this Court decided Schaff v. R. W. Claxton, 
Inc., 79 U. S. App. D. C. 207, 144 F. 2d 532. The Schaff 
case did not involve the violation of a traffic regulation, 
this Court concluding that the private parking space of a 
restaurant was not “ ‘public space’ within the meaning of 
the ordinance” requiring vehicles to be locked. Never¬ 
theless, the Court stated: 

“* * * But we said in the Ross case: ‘In the absence 
of an ordinance * * * leaving a car unlocked might 
not be negligent in some circumstances, although in 
other circumstances it might be both negligent and a 
legal or “proximate” cause of a resulting accident.’ 
Under that ruling, the evidence in the present case 
should have been submitted to the jury with instruc¬ 
tions to find for the plaintiffs if they found that the 
defendant’s driver was negligent in leaving the car 
unlocked and that this negligence was a proximate 
cause of the accident.” 

Under our view of the Ross and Schaff cases, the con¬ 
cept of causation there applied would apply equally in 
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the case at bar. What difference that the Baker car, in 
which the key was left, was parked in an enclosed garage 
when the garage was so poorly guarded and managed as 
virtually to invite the taking of the car by newly-acquired, 
uninvestigated and irresponsible employees. 18 

in the linal analysis, the concept of causation underly¬ 
ing the decisions in the Ross and Schaff cases is based 
on the principle of foreseeability—whether or not the re¬ 
sulting injury was reasonably to be foreseen or antici¬ 
pated. 11 ’ 

We think the instant case adequately meets this test, 
Defendants’ garage was constructed with one entrance 
and one exit. The personal office of the defendants, the 
manager’s office, and the cashier’s office were all strategi¬ 
cally located so as to afford from any of those offices, a 
commanding view of both openings. Personnel officers 
were employed, though they did not perform their duty 
in the present case (App. 54-56, 89-90). Managers were 
employed, whose particular duties entailed the supervi¬ 
sion of employees and checking and safeguarding cars 
coming into their custody and control (App. 52-54, 65-66, 
80), though they, too, were lax in their duties (App. 67, 
94). Was not all this done for the purpose of preventing 
the unauthorized removal of cars from the premises? 
And, accordingly, was not such removal a matter for de¬ 
fendants to anticipate and guard against? It may be 
argued that defendants’ duty was to safeguard their cus¬ 
tomers’ cars to prevent loss to their customers and—ulti¬ 
mately—to themselves. 

18 With respect to defendants' duty to exercise reasonable care to 
employ trustworthy servants, see Medes v. Hornbook, 56 App. D.C. 13, 
6 F.2d 711, an action by a bailor car owner against a bailee garage 
keeper. The decision in that case in favor of the bailor, was based on 
the bailment agreement and placed on the bailee a duty which, under 
the Squires case, may not have operated in favor of third persons. Since 
the overruling of the Squires case by the Ross case, however, it is only 
logical to extend the bailee's duty in favor of third persons. 

19 See Mosley v. Arden Farms Co., 26 Cal. 2d 213, 157 P.2d 372. 
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We think, however, that neither the Boss and Schaff 
cases, nor public policy, permits such limitation on de¬ 
fendants’ duty. Because they must have anticipated that 
attempts might be made to wrongfully remove cars from 
their garage, it is not essential that they should have fore¬ 
seen the precise injury which would result. It is enough 
that the injury was one which could reasonably have been 
expected to result from the wrongful removal and un¬ 
authorized use of the car. 

CONCLUSION 

In conclusion, and in view of the foregoing authorities 
and argument, it is respectfully submitted that the court 
below erred in setting aside the verdict and judgment for 
the plaintiff and in entering judgment for the defendants 
nothwithstanding the jury’s verdict; and that accordingly 
the judgment appealed from should be reversed, and that 
the judgment entered for plaintiff on the jury’s verdict 
should be reinstated. 
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trading as the S & H Parking Center 
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Appeal from the District Court of the United States for 
the District of Columbia 


BRIEF FOR APPELLEES 


STATEMENT OF THE CASE 

As set forth in the Jurisdictional Statement of the ap¬ 
pellant’s brief (p. 1), the action below was an action 
by Oddie Lee Howard against the appellees, Harry A. 
Swagart and Benjamin C. Hartig, partners, trading as 
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the S & H Parking Center, and Lawrence A. Baker, as 
defendants. At the close of the plaintiff’s case the de¬ 
fendants moved for a directed verdict. The Court granted 
the motion on behalf of the defendant Baker, but over¬ 
ruled the motion on behalf of the appellees (App. 78, 79). 
At the close of the entire case the appellees moved for 
a directed verdict, which motion was overruled by the 
Court and the jury returned a verdict on behalf of the 
plaintiff. 

Thereafter, appellees moved for judgment notwithstand¬ 
ing the verdict or in the alternative for a new trial (App. 
9 et seq.). The Court ordered judgment notwithstanding 
the verdict, which judgment was entered against the plain¬ 
tiff and in favor of the appellees (App. 13 et seq.). The 
present appeal is taken from this case. In order to avoid 
confusion we ask the Court to permit us to continue the 
designation below of the parties herein, i. e. the appellant 
as the plaintiff and the appellees as the defendants. 

THE FACTS 

The defendants own and operate a parking-lot garage 
which is located on the north side of Eye Street between 
Fifteenth and Sixteenth Streets, N. W., in the District 
of Columbia. A car enters the garage from Eye Street 
at the east entrance where it is received bv attendants. 

w 

The customer leaves the key in the ignition switch, and 
the car is then driven by the attendant up the ramp to 
one of the four floors above and is parked in a suitable 
space. The requirement that customers leave the key in 
the ignition switch is necessary and reasonable because, 
otherwise, the attendants could not move the cars in park¬ 
ing, changing, and removing them. When a car leaves 
the garage, an attendant drives it down the ramp and 
places it at the west entrance (exit) where it is received 
by the customer. Customers are not permitted to drive 
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their cars upstairs to park nor to go upstairs and drive 
them down the ramp to leave. This work is done solely 
and always by the attendants on duty. The attendants 
are forbidden to drive cars out of the garage on to the 
public streets. In fact the defendants had an employee, 
some years ago, arrested for so doing on the grounds of 
an unauthorized use of an automobile (App. 60 et seq.). 
The garage renders no delivery service to its customers. 

There are two classes of customers, daily and monthly. 
A daily customer pays a per diem rate and receives a 
ticket or claim check from the attendant each time he 
parks. The monthly customer has a storage contract 
with the garage, pays a monthly rate, and lias the privilege 
of taking his car in and out as he wishes. 

The co-defendant, Lawrence A. Baker, a member of 
the Bar of this Court witli offices in the American Security 
Building, was the owner of a certain Lincoln Zephyr ma¬ 
roon sedan. He had with the defendants a monthly storage 
contract, and could take his car in and out at any time 
of the night or day. He also was required to leave the 
key in the ignition switch when he turned the car over 
to the attendant, although he could and did take the other 
keys with him (App. 48). 

About noon on Thursday, December 7, 1944, Mr. Baker 
brought the car into the defendant’s garage and turned 
it over to an attendant (App. 49). He stated that he 
wished the windows closed on his car because he was 
going away for a day or two. The next time he heard 
about the car was when his law partner, Mr. Selby, called 
him in New York City to tell him that the police had his 
car in the pound and were looking for him. He made 
inquiry and returned to Washington the following Tues¬ 
day, December 12, 1944. It is obvious from the entire 
record that at no time did the defendant Baker authorize 
anyone to use his car under the terms of bailment with 
the defendants. 
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The parking garage employed a day and a night man¬ 
ager. Mr. Wines, the day manager, was on duty from 
8:00 A. M. to 6:00 P. M., and Mr. Smith, the night man¬ 
ager, from 6:00 P. M. to 8:00 A. M. It was the duty 
of the managers to see to it that cars went out only under 
the supervision and in the possession of their owners 
(App. 53). 

In addition, the defendants employed car movers or 
hustlers, as they are commonly called, among whom was 
one Wyatt Clinton. Clinton was a civilian employee of 
the War Department during the day (App. 37); and for 
about two months prior to December 7, 1944, had been 
a hustler of the defendants during the evening hours. 
Clinton came to work after his duties at the War Depart¬ 
ment, and usually worked from five o’clock in the after¬ 
noon until about ten o'clock in the evening (App. 36). 
Clinton's duties were solely those of a hustler, i. e. he 
moved cars to and from the upper floors. He was neither 
employed to nor expected to wash cars. 

The defendants also employed one Elbert W. Cherry 
for about three weeks prior to December 8, 1944. Cherry 
was sent to the S & H Parking Lot by the United States 
Employment Service, and brought with him the customary 
referral card which was required under the then existing 
government regulations promulgated pursuant to the 
President’s proclamation (App. 34). He was employed 
primarily as a car washer, but, if he wanted to work over¬ 
time some evenings in the rush hours, was allowed by 
the manager to bring cars up and down the ramp. The 
wash rack was located in the far corner of the garage on 
the left hand side (App. 35). When a car was brought 
into the garage to be washed, one of the hustlers would 
drive it over to the rack and Cherry would wash it. He 
washed about thirty cars a day (App. 36). At the time 
of his employment he was not asked by the manager if 
he had a D. C. operator’s permit; and it was conceded 
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on the trial that at no time during his employment did 
he have a D. C. operator’s permit. The fact is that Cherry 
did not need a D. C. operator’s permit to be employed by 
the defendants. Mr. Clark King, Assistant Corporation 
Counsel for the District of Columbia in charge of prose¬ 
cutions for traffic violations in the Municipal Court, testi¬ 
fied at the instance of the Court at the trial that the 
Corporation Counsel’s Office construes the traffic regula¬ 
tions as not requiring an employee to have a D. C. oper¬ 
ator’s permit for the purpose of moving cars within or 
on private property and that a parking garage is con¬ 
sidered private property. Therefore, the District of Co¬ 
lumbia could not and would not have attempted to prose¬ 
cute Cherry for moving automobiles within the defendant’s 
garage (App. 74 et seq.). 

On December 7, 1944 the day manager, Mr. Wines, 
asked Cherry to work overtime washing cars. Cherry 
agreed to do so. He did not see the Baker car on or near 
the wash rack that night nor at any other time. In fact, 
though Cherry heard the night manager, Mr. Smith, cor¬ 
rect Clinton for bringing a car down that night and order 
him to return it to its place upstairs, he did not identify 
that car as Mr. Baker’s because there were so many 
cars around the wash rack at that time (App. 38, 39). 
Cherry had never seen the Baker car in the garage because 
his duties did not bring him into contact with it (App. 
31). 

At ten o’clock Clinton and Cherry checked out to go 
home, at which time the night manager was in the office 
located in the front of the building where he could see 
anybody or any car moving in or out. They met Cherry’s 
wife and child outside the garage entrance. Clinton of¬ 
fered to drive the Cherrys home. Cherry replied that 
Clinton didn’t have a car; but the latter assured him 
that he had one parked at Sixteenth and Eye Streets 

and showed it to him. This was the first time that Cherrv 
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saw the Baker car (App. 31). Clinton told Cherry that 
lie had purchased the car with his winnings in the numbers 
game. After taking Cherry’s wife and child home, the 
two men proceeded to Clinton’s house where they had 
some drinks. When Cherry left to walk home, the car 
was parked at or near Clinton’s home on the corner of 
Tenth and M Streets, N. W. 

The next morning Cherry, while walking to work, passed 
Clinton’s home. Clinton was sitting on the steps and 
during the conversation that followed he told Cherry that 
lie was not going to work that day. Cherry said to Clinton 
“Loan me your car”, and the latter replied “Go ahead. 
Be careful”. Cherry returned for the car after reporting 
to the garage and being informed by the day manager, 
Mr. Wines, that there would be no work because of the 
rain and that he could check out for the day. Cherry 
picked up two girls on Ninth Street, drove them to the 
Capital Transit Garage where one of the girls attempted 
to recover a lost package, and on the way down Ninth 
Street struck the plaintiff with resulting injury (App. .‘>2, 
43, et seq.). After the accident he took the woman to 
Freedmen’s Hospital, and going home called Clinton. It 
was then that he learned for the first time that Clinton 
had stolen the Baker car. Cherry testified that Clinton 
admitted to Lieutenant Liverman of the Metropolitan 
Police Force that it was he, Clinton, who had stolen the 
car (App. 45). Cherry and Clinton were both indicted 
for the theft of the car; the latter died before the trial 
and the former was convicted. 

ARGUMENT 

At the outset let us meet the suggestion of plaintiff’s 
counsel both at the trial below and in their brief (Appel- 
• lant’s Brief 19) that Title 40, Secs. 40-403 D. C. Code, 1940, 
known as the Automobile Financial Responsibility Law, 
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should be applied to the facts in this case as a basis for 
recovery. We respectfully call the Court’s attention to 
the fact that the plaintiff in her complaint sued Baker, 
the owner of the car, as well as the defendants, Swagart 
and Hartig, the owners and operators of the garage. 
At the direction of the Trial Court the jury returned a 
a verdict in Baker’s favor; and a judgment was entered 
thereon. Plaintiff not having taken any appeal from that 
verdict, the case is now res adjudicata as to the defendant 
Baker. 

The Financial Responsibility Statute imposes a new rule 
of liability in this jurisdiction on owners of automobiles, 
who permit or authorize the use thereof by another. It 
establishes a conclusive status of agency, and imposes 
a rule of respondeat superior not recognized at common 
law nor by the decisions of this Court prior to its passage. 
The statute has been construed and applied by this Court 
in the case of Forrester v. Jerman, 67 App. D. C. 167, 90 
F. 2d, 412, from which we quote: 

“* * * The single question we are asked to 

decide is whether, under Section 3 of an Act of Con¬ 
gress called the Automobile Financial Responsibility 
Law (49 Stat. 166 (D. C. Code)) Supp. II 1936, T. 
6, §255 b), the owner of an automobile who lends it 
to another is liable for the negligence of the operator 
though the loan is unrelated to employment and is 
wholly a friendly accommodation. Stated otherwise, 
whether the statute imposes liability on owners of 
motor vehicles for the negligence of those entrusted 
by the owner with their use in the absence of master 
and servant relation.” (Italics ours). 

Plaintiff concedes throughout this case that Baker was 
the owner of the car and that the defendants had the 
car in their possession only by virtue of a bailment of 
storage. Since defendants were not owners as covered 
by the statute, then plaintiff cannot have any advantage 
of the financial responsibility law. 
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Therefore, if counsel is attempting to recover in this 
action against the defendants under the doctrine of re¬ 
spondeat superior, they must meet the test and carry 
the burden of proof imposed upon them under the laws 
of this jurisdiction. This they have failed to do. No 
better authority can be cited than the Court’s opinion in 
Forrester r. Jerman , supra, page 168. 

“Before the passage of the Act in question (Finan¬ 
cial responsibility law) it was the settled law of the 
District of Columbia that the owner of an automobile 
was not liable for damages negligently caused by 
another in the use of the automobile for his own 
pleasure and not on the owner's business." 

Curry v. Stevenson, 58 App. D. C. 162, 26 F. (2d) 
534; Schweinhaut v. Flaherty , 60 App. D. C. 151, 49 
F. (2d) 533; Peabody v. Marlboro implement Co.; 
63 App. D. C. 288, 72 F. (2d) 81. 

* # In other words, that the intent of Con¬ 

gress in the passage of the whole act was to create 
a financial responsibility measure applicable in cases 
where there had been a breach of the statute, i. e., 
drunken driving, hit and run driving, or failure to 
satisfy a judgment for damages and not to impose 
also primary liability on the owner of a motor vehicle 
where before there had' been no liability .” (Italics 
ours.) 

Since the plaintiff did not, and indeed could not, adduce 
any evidence that Cherry, the driver of the car at the 
time the plaintiff was injured, was operating the same 
“on the master’s business” or “on his behalf”, and since 
the plaintiff, on the other hand, concedes clearly through¬ 
out this case that the car had been stolen from the pos¬ 
session of the bailee (defendants) the day before the acci¬ 
dent, she must seek some other theory of law in order to 
prevail. 

To that end she relies entirely on the decision of this 
Court in the cases of Ross v. Hartman, 78 U. S. App. 
D. C. 217,139 F. 2d 14 and of Schaff v. R. W. Claxton, Inc., 
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79 U. S. App. D. C. 207, 144 F. 2d 532. An analysis of 
these cases will show clearly their inapplicability. Ross 
v. Hartman was an action to recover damages against 
the defendant and owner of a truck. The defendant’s 
employee left the truck unattended in a public alley with 
the ignition unlocked and the key in the switch. Within 
two hours a thief stole the car and negligently ran over 
the plaintiff. Note here: The action was against the 
owner of the car and not a bailee. The theory of the 
action was bottomed on the violation of a traffic regula¬ 
tion in force and in effect in the District, which made it 
a violation of a law for anyone to leave a motor vehicle 
unlocked and unattended on any street or in any public 
space. The following is quoted from page 218 of the 
Court’s opinion: 

“Violation of an ordinance intended to promote 
safety is negligence. * * * Since it (Locks on 

Motor Vehicles ordinance) is a safety measure, its 
violation was negligence. * * * This negligence 

created the hazard and thereby brought about the 
harm which the ordinance was intended to prevent. 
It was therefore a legal or proximate cause of the 
harm.” (Italics ours.) 

Thus it can be soundly asserted that the opinion of this 
Court in the Ross case settled only the right of recovery 
on the part of plaintiffs because the established proof in 
the record demonstrated chargeable negligence against 
the owner, not against a bailee of the car, by reason of 
his employee’s violation of a traffic regulation, thereby 
making it negligence per se. There can be no doubt that 
the Court based its reasoning both as to the negligence 
and as to the proximate cause solely on the violation of 
the ordinance. Any doubt can be quickly dispelled by 
reading foot-note ten of the Court’s opinion. The plaintiff 
can find no support for her case in Ross v. Hartman, 
because the defendants herein are the bailee and not the 
owners of the car, and because the car was left with the 
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ignition unlocked and the key in the switch in a private 
garage and not on the streets or in a public place. 

S chaff v. Claxton, supra, was also an action to recover 
damages against the defendant and owner of a truck . 
The defendant’s employee drove the truck into the parking 
space beside a restaurant to which he was delivering 
goods, and left the ignition unlocked and the key in the 
switch. While the driver was inside the restaurant, em¬ 
ployees of the said restaurant attempted to move the 
truck and in so doing injured the plaintiff. The following 
is quoted from page 20S of the Court’s opinion: 

“But we said in the Ross case: ‘In the absence of 
an ordinance * * * leaving a car unlocked might 

not be negligent in some circumstances, although in 
other circumstances it might be both negligent and 
a legal or * proximate* cause of a resulting accident.” 
(Ltalics ours.) 

The plaintiff lias seized upon this language to attempt 
to justify her right to recover in the case at bar. We 
contend that the quoted language does not apply to this 
case for two reasons: lirst, the plaintiff has failed en¬ 
tirely to establish that it is negligent to leave a car 
unlocked in a private garage; second, the plaintiff has 
failed entirely to establish an unbroken chain of causation 
between the injury to the plaintiff and the alleged negli¬ 
gence of the defendants in hiring Cherry and in super¬ 
vising the garage. 

The defendants were not negligent in leaving the Baker 
car in their private garage with the ignition unlocked and 
the keys in the switch. The keys were left in the car so 
that it could be moved in and about the garage and could 
be delivered to the owner whenever lie called for it. This 
is the standard practice of parking-lot garages and is ne¬ 
cessitated by the character of and the methods employed 
in such business. The testimony below was to this effect 
and the plaintiff offered no evidence whasoever to the 
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contrary. The plaintiff contends on page fifteen of the 
Appellant’s Brief that due diligence would have required 
the defendants to remove the keys from the Baker car and 
place them in the custody of the manager. This contention 
seeks to burden the defendants with a standard of care 
far in excess of that required of the ordinary parking-lot 
operator by custom and practice. The law determines 
negligence in light of what the ordinary man in a similar 
situation will and ought to do. 

The plaintiff at no time has contended that the defend¬ 
ants were negligent in employing Wyatt Clinton. Her 
contention is that the defendants were negligent in hiring 
Elbert Cherry and that that negligence was the proximate 
cause of the accident. But who in fact stole the Baker 
car which injured the plaintiff? Although Cherry was 
the driver of the car when the plaintiff was injured, lie 
was at no time made a party to this action. He was 
called by the plaintiff as her witness, in fact as her main 
supporting witness. He was not called as a hostile witness 
under Rule A?> of the Federal Rules of Civil Procedure, 
nor is there anything in the record to justify the con¬ 
tention that he was a hostile witness. This being so, we 
contend that the plaintiff is bound by the testimony of 
Cherry, her main witness. He testified that Clinton, his 
co-employee, stole the Baker car, that Clinton had repre¬ 
sented to him, Cherry, that he was the owner of the car, 
and that, at no time until after the accident, did he know 
that the car was stolen. This is the testimony in the rec¬ 
ord and is binding upon all in spite of the plaintiff’s 
contention in her brief that the jury did not have to 
believe Cherry to the effect that Clinton, and not he, was 
the real thief. There can be no question at any time in 
this record that the car was stolen by Clinton and used 
that night, December 7, 1944, for the convenience of him¬ 
self. And, there can be no question that the Baker car 
remained parked on the public street at or near Clinton’s 
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home on the comer of Tenth and M Streets, N. W., 
throughout that entire night, and that it was not used 
until the following afternoon when Cherry borrowed the 
car from Clinton. If it is conceded, for the sake of 
argument, that the defendants were negligent in hiring 
Cherry, how can that negligence be the proximate cause 
of the plaintiff’s injury when the record shows that Clin¬ 
ton stole the car involved in the accident? 

Moreover, the record in this case clearly establishes 
that there was no immediate sequence between the theft 
of the Baker car and the injury to the plaintiff. The 
learned justice who wrote the Schaff opinion cited one 
case to support that opinion and in explaining the doc¬ 
trine as far as it was intended. That was the case of 
Maloney Kaplan , 233 N. Y. 426, 135 N. E. 838, 26 A. L. 
R. 909. An analysis of that case indicates the restrictive 
authority—if there be any authority—to support the opin¬ 
ion. Two excerpts from the Maloney case are quoted: 

* * jf one j s negligent in leaving a motor 

vehicle improperly secured (and the court is refer¬ 
ring to public streets), if as a result thereof and in 
immediate sequence therewith some other event occurs 
which would not have occurred except for some neg¬ 
ligence, and if injury follows, such a one is respon¬ 
sible even though the negligent act comes first in 
order of time.” 

“* * * If defendant had securely stopped its 
car, had done nothing to invite or provoke interference 
with it, and if it was set in motion by boys in the 
absence of negligence of the defendant as the con¬ 
curring cause, the death of the plaintiffs testator was 
due to a new and unexpected cause (citing cases) 
and defendant is not chargeable therewith. (Italics 
ours.) 

As the record clearly shows, the accident did not occur 
until the early afternoon of the day following the theft; 
consequently, nothing occurred resulting in injury to the 
plaintiff in immediate sequence to the theft of the car. 


On the other hand, a new and unexpected cause arises 
twelve hours or more after the theft of the car to destroy 
any immediate or proximate cause incident to the theft 
itself. The car out of the possession and control of the 
bailee, and certainly not with its consent, express or 
implied, and in the hands of Clinton is delivered by him 
some twelve hours after the theft to Cherry who injures 
the plaintiff. Hence, as we argued below and contend | 
most seriously here, if the doctrine of Ross v. Hartman 
and Schaff Claxton be extended to permit liability to 
be established because of any alleged negligence on the 
part of the defendants in permitting the stolen car to 
come into the possession of the thief, the plaintiff has i 
failed to establish that such negligence was the proximate 
cause of the accident; and the record indicates that a 
new and supervening cause arose, between the alleged 
negligence of defendants and the injury to plaintiff, for j 
which defendants should not be compelled to respond in 
damages. This was the gist of our argument on the motion 
for judgment n. <>. r. or for a new trial. 

PROXIMATE CAUSE 

It was argued below and is contended here that, even 
presuming there was evidence in the record to justify a 
finding by the jury that the defendants were negligent 
in hiring untrustworthy employees or in maintaining con¬ 
trol of and supervision over the Baker car, yet, arguendo, 
in order for the plaintiff to recover she would have to i 
establish that this negligence was the proximate cause j 
of the accident. Because there was a total absence of 
proof by which the trial court should let the jury pass I 
upon this question, it was the duty of the court to direct 
a verdict for the defendants upon their motion to do so. ! 
Having failed to direct a verdict and having permitted J 
the jury to pass upon the question, it then became the : 
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duty of the Court to enter a judgment non obstante vere¬ 
dicto under Rule 50 (b) of the Federal Rules of Civil 
Procedure or in the alternative to grant a new trial. 

The question of proximate cause has been before the 
Courts since Courts began writing opinions. Many defi¬ 
nitions are to be found in text books and in judicial opin¬ 
ions. This court in the case of S. S. Kresge Co. v. Kenny , 
66 IT. S. App. D. C. 274, S6 F. 2d 651, said: 

“It is of course the rule on a motion for a directed 
verdict that the evidence must be ‘ # * * construed 

most favorably to the plaintiff * * V Thomas 

R. Riley Lumber Co. v. McHarg, 47 App. D. C. 389, 
390. But this does not mean that there must be put 
upon the plaintiff’s evidence a strained construction 
* * * as said by the United States Supreme Court, 

a directed verdict is to be granted only if the evidence, 
with all its inferences that justifiably could be drawn 
from it does not construe a sufficient basis for a 
verdict * * Ti ie ( j ec i s i ons establish a more 

reasonable rule ‘that in everv case before the cvi- 
deuce is left to the jury, there is a preliminary ques¬ 
tion for the judge, not whether there is literally no 
evidence, but whether there is any upon which a jury 
can properly proceed to find a verdict for the party 
producing it upon whom the onus of proof is im¬ 
posed.” Citing cases. 

* * The proximate cause of an injury is 

that cause which, in natural and continual sequence, 
unbroken by any efficient intervening cause, produces 
the injury and without which the result would not 
have occurred.” Citing cases. 

The Supreme Court of the United States in Scheffer v. 
Washington City, Virginia Midland and Great Southern 
Railroad Co., 105 U. S. 252, 26 L. Ed. 1070, stated: 

“* * * it is admitted that the rule (proximate 

cause) is clear. But it is generally held that in order 
to warrant a finding that negligence or an act not 
amounting to a wanton wrong is the proximate cause 
of an injury, it must appear that the injury was the 
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natural and probable consequence of the negligence 
or wrongful act, and that it ought to have been fore¬ 
seen in the light of the attending circumstances.” 

To the same effect is the language of the Court in 
McDonald v. Snelling, 14 Allen 294: 

This Court in the case of Munset/ v. Webb, 37 IT. S. Apps. 
D. C. 185, 189, states as follows: 

“In general the law looks to the proximate, and 
not to the remote cause of the accident. The facts must 
constitute a succession of events so connected as to 
make an entire whole, without any new intervening 
cause. The proximate cause may not be the imme¬ 
diate antecedent cause. ft is sufficient if it sets in 
motion a series of events which terminate in the 
accident. Of course the wrong and the injury must 
not be separated by an independent cause. In that 
event not the original wrong but the intervening act 
would be the proximate cause * * 

This Court in its opinion also quoted from the opinion 
of the Supreme Court of the United States in Milwaukee 
and St. Paul K. Co. r. Kellogg, 94 l'. S. 469, 24 L. Ed. 256, 
as follows: 

“But it is generally held that in order to warrant 
a tinding that negligence, or an act not amounting 
to wanton wrong, is the proximate cause of an injury, 
it must appear that the injury was the natural and 
probable consequence of the negligence or wrongful 
act, and that it ought to have been foreseen in the 
light of the attending cwcumstances.” (Italics ours.) 

Nowhere in this record is it asserted, and nowhere is 
there any proof whatever, that the defendants may have 
or could have foreseen that if the Baker car was stolen 
while in their possession, it would be delivered by the 
thief to another person and then be involved in an acci¬ 
dent and injury to the plaintiff. The accident to the 
plaintiff did not occur within immediate sequence of 
the time of the theft as referred to in the opinion of 
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Maloney v. Kaplan, supra, but the car had come to rest 
and remained so for a period of twelve hours before the 
accident. Hence, the alleged negligence of the defendants 
could not have been the proximate cause of the injury 
to the plaintiff, because there was a half-day break in the 
sequence of causation between the theft and the accident 
and there intervened a cause, Cherry, which the defendants 
could not and did not reasonably foresee. 

While the Ross case and the Schaff case might seem to 
hold the owner of an unlocked car liable for the negligence 
of an intervening cause, though it be wilful, malicious, 
and criminal, do they extend that liability to intervening 
causes subsequent to the original intervening cause—es¬ 
pecially, as in the instant case, where there is no violation 
of an ordinance and hence no negligence per so and a 
bailee, not an owner, is involved? The law is well-settled 
everywhere that 

“when, between negligence and the occurrence of an 
injury there intervenes a wilful, malicious and crimi¬ 
nal act of a third person which causes the injury but 
was not intended by the negligent person and could 
not have been foreseen by him the causal chain be¬ 
tween the negligence and the accident is broken. 
Wrongful acts of independent third persons, not ac¬ 
tually intended by the defendant, are not regarded 
by the law as a natural consequence of his wrong and 
he is not bound to anticipate the general probability 
of such acts any more than a particular act by its 
or that individual.” 38 Am. Jur. 72S and cases cited. 

Another broad way of stating the rule is that: 

“It may be stated as a general rule that when, 
between original negligence and an accident, there 
intervenes a wilful, malicious and criminal act of a 
third person which causes the injury but was not 
intended by the person originally negligent and could 
not have been foreseen by him, the causal chain be¬ 
tween the original negligence and the accident is 
broken.”—78 A. L. R. 472 
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It should be noted again that Cherry, as the plaintiff’s 
own and main witness, testified that Clinton, and not he, 
stole the Baker car. Hence, Cherry was not the original 
intervening cause but a subsequent intervening cause. 
Tnless this Court by the Ross and the Schaff cases in¬ 
tended to impose liability on the owner of an unlocked 


car for the negligence of every person driving it subse¬ 
quent to the theft and other than the thief, the defendants 
ought not to be compelled to answer in damages for the 
alleged negligence of Cherry, the subsequent intervening 
cause. The obvious and logical construction of this 
Court’s intent in those cases is that the owner of an 
unlocked car is liable for only the negligence of the 
original intervening cause and within the immediate se¬ 
quence. * Otherwise, the liability of the owner of an un¬ 
locked car becomes limitless and unending until the car 
is returned to him. If our construction of this Court’s 
intent in the Ross and Schaff cases, which is the only 
reasonable one, is correct, then it naturally follows that 
whether or not the defendants were negligent in employ¬ 
ing Cherry or in maintaining control of and supervision 
over the Baker car is immaterial. Presuming, arguendo, 
that the negligence of the defendants enabled Clinton to 
steal tl*e Baker car, it was Cherry, not Clinton, who 
injured the plaintiff. There is no causal connection be¬ 
tween the alleged negligence of defendants and the injury 
to plaintiff through the alleged negligence of Cherry. 


The basic and vitiating defect of the plaintiff’s position 
is that she lacks any relationship of privity with the 
defendants in respect to the duty of employing trust¬ 
worthy employees and of maintaining adequate control 
of and supervision over the Baker car. Tn other words 
the defendants owed the plaintiff no legal duty under the 
facts of this case—she was not a bailor, nor was she an 
invitee, of the defendants. Therefore, the contention of 
the plaintiff on page twelve of her brief that “Under the 
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evidence in the instant case the jury was warranted in 
finding that the defendants were negligent (1) in failing 
to remove the ignition key from the Baker car and place 
same in safe custody # * # (2) in employing Elbert 

W. Cherry without investigating him * * * (3) in 

that defendants failed to provide and maintain adequate 
supervision and control over cars, and particularly the 
Baker car, which had been left in their custody and con¬ 
trol.’ ’ has no foundation in the law of torts, as understood 
generally and as applied in this jurisdiction. 

As stated by this Court in Medes v. Hornbach , 56 App. 
D. C. 13, at page fourteen, 6 F. 2d 711, 

“It is the duty in general of one operating a garage 
in which automobiles are kept in storage for pay to 
exercise ordinary care by the employment of trust¬ 
worthy servants and otherwise for the safe-keeping 
of the cars in his charge. On the other hand, he is 
not an insurer of their safety, and if a car is stolen 
from the garage without negligence upon his part, he 
is not in general liable to the owner for the loss. This 
rule likewise applies, should the thief be an employee 
of the person operating the garage, if the theft occurs 
without the connivance or negligence of the owner.” 

It should be noted that the plaintiff in the Medes case 
was the bailor and not a third person and that this Court 
in that case neither expressly nor impliedly sought to 
extend such duty of the bailee to third parties. 

In Alabama Power Co. v. I ekes, 67 App. D. C. 230, 91 
F. 2d 303, this Court sustained the decree of the lower 
court dismissing bills of complaint for injunction, on the 
grounds that the plaintiff had violated no legal right of 
the defendant. In affirming this Court the Supreme Court 
of the United States, 58 S. Ct. 300, 302 U. S. 464, 82 L. 
Ed. 374, at page 378, stated: 

“ ‘An injury, legally speaking, consists of a wrong 
done to a person, or, in other words, a violation of 
his right. It is an ancient maxim that a damage to 
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one, without an injury in this sense (damnum absque 
injuria), does not lay the foundation of an action; 
because, if the act complained of does not violate 
any of his legal rights, it is obvious that he has no 
cause to complain. * * * Want of right and want 

of remedy are justly said to be reciprocal. Where 
therefore there has been a violation of a right, the 
person injured is entitled to an action!’ Parker v. 
Griswold, 17 Conn. 288, 302, 303, 42 Am. Dec. 739. 
The converse is equally true, that where, although 
there is damage, there is no violation of a right, no 
action can be maintained.” 

The plaintiff contends in foot-note eighteen on page 
twenty-one of her brief that “Since the overruling of 
the Squires case by the Ross case, however, it is only 
logical to extend the bailee’s duty in favor of third per¬ 
sons”. Neither the Ross case nor the Schaff case state 
or imply that a bailee owes a duty* to third persons to 
hire trustworthy employees or to maintain adequate con¬ 
trol of and supervision over cars placed in bailment to 
him. These cases, at most, seem to imply that the owner 
of a car may be negligent in some circumstances in leaving 
a car unlocked, whether or not such action involves the 
violation of a municipal ordinance. Certainly, they fur¬ 
nish the plaintiff no support and no authority for the 
contention that the defendants owed her a duty to select 
trustworthy employees and to maintain an adequate con¬ 
trol of and supervision over cars in bailment to them— 
such duties the defendant as bailor and garage owner 
owed only to Mr. Baker, the bailor, and to invitees on 
the premises. As established on the trial and heretofore 
in this brief, it was not negligent for the defendants to 
leave the Baker car unlocked in a private garage. And the 
defendants owed the plaintiff no duty to keep the Baker 
car locked when the owner and bailor thereof gave them 
his express and continued permission to keep it unlocked 
for his convenience. The plaintiff, a third person and 
stranger to the contract of bailment, is claiming that the 
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defendants owed her a greater duty than they as bailee 
owed the owner of the car as bailor. Such is neither law 
nor logic. 


CONCLUSION 

In conclusion, and in view of the foregoing authorities 
and arguments, it is respectfully submitted that the Trial 
Court was right in setting aside the verdict and judgment 
for the plaintiff and in entering judgment for the defend¬ 
ants notwithstanding the verdict; and that therefore the 
judgment appealed from should be affirmed, that the ap¬ 
peal of the plaintiff should be denied. Should this Court 
conclude that the Trial Court was in error in entering 
a judgment non obstante veredicto , but on the other hand 
ought to have granted the motion for a new trial, then 
we submit this cause must be remanded with instructions 
to the Trial Court to enter an order on the motion for a 
new trial. The record is clear that the Court indicated 
it would have granted a motion for a new trial had not 
plaintiff’s counsel elected to rest the whole matter on 
the judgment of the Court on the motion granting judg¬ 
ment non obstante veredicto. 

Respectfully submitted, 

Austin F. Canfield 

Julian H. Reis, 

Attorneys for Appellees. 
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204 IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 28219 

Damages for personal injuries to pedestrian 

Oddie Lee Howard 
801 P St. N. W. 

Washington, D. C. 

Plaintiff 


vs. 

Harry A. Swagart 
and 

Benjamin C. Hartig, Partners 
Trading as S & H Parking Center 
1535 Eye St N. W. 

Washington, D. C. 

and 

Lawrence A. Baker 
American Security Building 
Washington, D. C. 

Defendants 

COMPLAINT 

The Plaintiff, Oddie Lee Howard, sues the defendants, 
Harry A. Swagart and Benjamin C. Hartig, partners, 
trading as the S & H Parking Center, in the District of 
Columbia, and Lawrence A. Baker, for the following 
reasons: 

1. That on, to wit, December 8, 1944 the plaintiff was 
walking across the street at the intersection of 9th and Pea 
Sts. N. W. in the District of Columbia; That at the same 
time and place an automobile owned by defendant, Law¬ 
rence A. Baker, and operated by the employee, agent, or 


servant of the defendants Harry A. Swagart and Benjamin 
C. Hartig, partners, trading as the S & H Parking Center, 
at whose place of business the said defendant, Lawrence 
A. Baker parked or stored his automobile, in a negligent 
and careless manner so that the said automobile struck 
the plaintiff. 

That the said defendants, Harry A. Swagart and Ben¬ 
jamin C. Hartig negligently employed and allowed said 
employee to operate automobiles in its custody, without 
said employee first obtaining according to law a 
265 driver’s permit to operate an automobile, in viola¬ 
tion of Article 10, Sect. 64(m) of the Traffic and 
Motor Vehicle Regulations for the District of Columbia, 
then in force. That said defendants negligently permitted 
their employee to operate said automobile. 

2. That due to the negligence of the defendants, the 
plaintiff received permanent injuries to her head and right 
hip and pelvis. She received injuries to her bladder and 
right thigh. The plaintiff also suffered great shock and 
impairment to her nervous system, and suffered great pain 
of body and mind. The plaintiff incurred expenses for 
hospitalization and medical care, and will continue to ex¬ 
pend large sums of money in the future for medical atten¬ 
tion due to said injuries. That she was unable and is still 
unable to work at her occupation as a house maid, therefore 
losing the emoluments she would have derived therefrom. 

Wherefore the plaintiff demands judgment of the de¬ 
fendants in the sum of Fifteen Thousand ($15,000.00) Dol¬ 
lars besides costs of this suit. 

Martin Mendelsohn 

Attorney for Plaintiff 

610 Chandler Building 
Washington, D. C. 
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DEMAND FOR JURY TRIAL 

Comes now the plaintiff and demands that the above en¬ 
titled cause be heard by jury. 

Martin Mendelsohn 

266 AMENDMENT TO COMPLAINT 

The following allegations shall be part of para¬ 
graph 1 of the Complaint. 

“That the defendants, Harry A. Swagart and Benjamin 
C. Hartig, negligently failed to provide proper and ade¬ 
quate supervision of the automobiles in their custody and 
control, and to take precautions for the safety of the said 
automobile in order to prevent any of their employees 
from taking said automobile and removing same from the 
garage of the defendants.” 

Martin Mendelsohn 
Atty. for Plaintiff 
Chandler Bldg. 

267 ANSWER TO COMPLAINT ON BEHALF 
OF DEFENDANTS SWAGART AND HARTIG 

FIRST DEFENSE 

The complaint fails to state a cause of action upon which 
relief may be granted. 

SECOND DEFENSE 

Further answering the allegations of the complaint, the 
defendants Harry A. Swagart and Benjamin C. Hartig ad¬ 
mit that on, to wit, December 8, 1944, trading as S & H 
Parking Center, they operated a parking lot in the Dis¬ 
trict of Columbia. The remaining allegations of said count 
are generally and severally denied. 
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THIRD DEFENSE 

Further answering the allegations of said complaint, the 
defendants Harry A. Swagart and Benjamin C. Hartig 
state that the damages sustained by the plaintiff, if any, 
were the result of her sole negligence. 

FOURTH DEFENSE 

Further answering the allegations of said complaint, the 
defendants Harry A. Swagart and Benjamin C. Hartig 
state that the damages sustained by the plaintiff, 
268 if any, were the result of her contributory negli¬ 
gence. 

Austin F. Canfield 

Julian H. Reis 

William T. Hannan 

Attorneys for Harry A. 
Swagart and Ben¬ 
jamin C. Hartig 

Woodward Building, 
Washington, D. C. 

Service of copy of the foregoing made upon Martin 
Mendelsohn, Esq., attorney for plaintiff, 610 Chandler 
Building, Washington, D. C., by mailing same, postage, 
prepaid, this 11th day of April, 1945. 

Austin F. Canfield 
For the defendants 
Swagart and Hartig 

Service of copy of the foregoing made upon Lawrence 
A. Baker, American Security Building, by mailing same, 
postage prepaid, this 11th day of April, 1945. 

Austin F. Canfield 
For the defendants 
Swagart and Hartig 
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2G9 DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Calendar No.- 

Civil Action No. 28219 

Filed October 8, 1945 

Charles E. Stewart, Clerk 

Howard 

Plaintiff. 


vs. 


Swagart, et al 

Defendant. 

PRETRIAL PROCEEDINGS 
STATEMENT OF NATURE OF CASE: 

This is a suit for damages for personal injuries. 

Plaintiff claims damages for personal injuries due to be¬ 
ing struck by an automobile owned by Baker and oper¬ 
ated by employees of defendants, Hartig and Swagart; 
negligently and carelessly collided with her at 9th and 0 
Sts. N. W. Personal injuries stated in complaint. Doc¬ 
tor’s bill about $50.00, Hospital bill $34.50, loss of earnings 
approximately $300.00. That defendants allowed and per¬ 
mitted automobile to be operated by employees without 
driver’s permit. 

The defendant, Swagart & Hartig admit trading under 
firm name of S. & H. Garage; admit they are bailees for 
Baker’s car on a monthly storage basis contract. Deny 
that at the time of the accident the Baker car was oper¬ 
ated by their agent or employee, but says that the car was 
stolen by one Cherry or one Clinton from their garage and 
was not being operated with their consent, expressed or 
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implied, at the time, or at any other time, of the collision. 
The plaintiff's sole negligence caused her injuries or that 
she contributed to the same by her own negligence. Ex¬ 
pressly deny agency in the operation, control or possession 
of the car. 

Defendant Baker admits ownership of an automobile 
stored at parking center of co-defendants, Swagart & Har- 
tig. His car was stored by contract of bailment for hire 
and was in complete control, custody and care of said co¬ 
defendants, whose duty it was to use and exercise the care 
and caution ordinarily called for by such bailment con¬ 
tract. Car was stolen from co-defendant without fault 
or neglect of this defendant. Any accident or injury was 
without neglect or fault of this defendant. Deny all negli¬ 
gence or responsibility. 

STIPULATIONS: By agreement of counsel for the 
respective parties, present in Court, it is ordered that the 
subsequent course of this action shall be governed by the 
following stipulations unless modified by the Court to pre¬ 
vent manifest injustice: 

Traffic Regulations, applicable for all parties, may be 
received in evidence without formal proof. 

Records of Police Department may be received in evi¬ 
dence without formal proof. 

All hospital and doctor's bills may be received in evi¬ 
dence without formal proof. 

270 


Matthew F. McGuire, 
Pretrial Justice. 


Dated Oct. 8, 1945. 
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REMARKS of Pretrial Justice for consideration of 
Trial Justice : 

Attorneys authorized to act: 

Martin Mendelsohn 

Attorney for Plaintiff. 

A. F. Canfield 

Attorney for Defendant. 

J. Harry Welch 

Welch, Daily & Welch, 

A tty. for co-defendant. 

271 IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA. 

Civil No. 28219 

Filed June 7, 1946 

Charles E. Stewart, Clerk 
Oddie Lee Howard 

Plaintiff. 


vs. 


Harry A. Swagart & Benjamin C. Hartig, 
Partners, Trading as S. & H. Parking Center 

Defendants. 

VERDICT AND JUDGMENT 

This cause having come on for hearing on the 5th day of 
June, 1946, before the Court and a jury of good and lawful 
persons of this district, to wit: 

• # # # 
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who, after having been duly sworn to well and truly try 
the issues between Oddie Lee Howard, plaintiff and Harry 
A. Swagart & Benajmin C. Hartig, Partners, Trading as 
S. & H. Parking Center, defendants, and after this cause 
is heard and given to the jury in charge, they upon their 
oath say this 7th day of June, 1946, that they find the is¬ 
sues aforesaid in favor of the plaintiff and that the money 
payable to him by the defendant by reason of the premises 
is the sum of Seven Thousand Five Hundred Dollars 
($7500). f 

WHEREFORE, it is adjudged that said plaintiff re¬ 
cover of the said defendant the sum of Seven Thousand 
Five Hundred Dollars ($7500) together with costs. 

Charles E. Stewart, 

Clerk, 

By George A. Watts, 
Assistant Clerk. 

By direction of 

Justice Morris. 

• • # * 

272 MOTION NOTWITHSTANDING THE VERDICT 

MOTION FOR NEW TRIAL 

Comes now the defendants, by their attorneys, and move 
the Court to enter a judgment on their behalf notwithstand¬ 
ing the verdict, or in the alternative to grant a new trial 
The grounds of said motion are: 

1. The verdict is contrary to law. 

2. The verdict is contrary to the evidence. 

3. The Court erred in its refusal to direct a verdict on 
behalf of defendants upon opening statement of plaintiff’s 
counsel, at the end of plaintiff’s case, and at the end of 
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tlie testimony given on the entire case in accordance with 
these defendants’ motions. 

4. The Court erred in its refusal to grant defendants’ 
original instructions. 

5. The Court erred in allowing plaintiff’s instructions. 

6. The Court erred in allowing plaintiff to introduce 
certain traffic regulations offered by plaintiff. 

7. The Court erred in allowing testimony offered by 
plaintiff in the matter of the failure to have operator’s per¬ 
mits while witnesses Clinton and Cherry were employed 
by these defendants. 

7. In not holding as a matter of law that plaintiff had 
not proven a proximate cause of the accident as required 
by the law in this jurisdiction. 

273 8. In not holding that at the time of the accident 

witness Cherry as a matter of law was a trespasser 
and his negligence could not bind these defendants. 

9. The verdict on damages is excessive and not in ac¬ 
cord with the evidence. A remittitur should be ordered. 

Austin F. Canfield 
Julian H. Reis 

Attorneys for defend¬ 
ants, 

637 Woodward Building, 
Washington, D. C. 

TO: 

Martin Mendelsohn, Esq., 

Attorney for plaintiff, 

610 Chandler Building, 

Washington, D. C. 
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Please take notice that the points to be submitted in sup¬ 
port of this motion and the authorities intended to be used 
are attached hereto. The rules of this Court require that, 
if you oppose the granting of the motion, you shall, within 
five days from the date of service of a copy of the at¬ 
tached motion upon you or such further time as the said 
Court may grant or as the parties to this suit may agree 
upon, file in reply with the clerk of this Court a state¬ 
ment of the points and authorities upon which you rely, 
and serve a copy thereof upon counsel for the defendant. 

Austin F. Canfield 

Attorney for defendants 

Service of copy of the foregoing Motion made upon Mar¬ 
tin Mendelsohn, attorney for plaintiff, by mailing same, 
postage prepaid, to his office in the Chandler Building, 
this 17tli day of June, 1946. 

Austin F. Canfield 
For the defendants 

• * * * 

274 POINTS IN OPPOSITION TO MOTION FOR 
JUDGMENT N.O.V., OR IN THE ALTERNATIVE 
FOR NEW TRIAL. 

Comes now the plaintiff, by and through her attorneys, 
and respectfully move this Honorable Court to deny both 
the motion for judgment notwithstanding the verdict and 
the motion for new trial, heretofore filed by the defendants, 
and to enter judgment in accordance with the verdict as re¬ 
turned by the jury herein, for the plaintiff, and as reasons 
therefore, plaintiff says as follows: 

1. The verdict was in accord with the law. 

2. The verdict was in accord with the evidence. 
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3. The Court did not err in refusing to direct a verdict 
for the defendants at the three stages of the trial when 
such motion was made. 

4. The Court did not err in refusing the several instruc¬ 
tions as submitted and drawn by the defendants, said in¬ 
structions having been contrary to law. 

5. The Court did not err in allowing the several instruc¬ 
tions requested by plaintiff. 

6. The Court did not err in allowing the introduction 
in evidence of certain traffic regulations offered by plain¬ 
tiff, especially since defendant made no objection to such 
allowance and offer. 

7. The Court did not err in allowing testimony as to 
Clinton and Cherry not having operator’s permits, espe¬ 
cially as the Court permitted such evidence to show negli¬ 
gence on the part of Cherry at the time of accident, and 
then charged the jury to ignore that fact insofar as their 
employment qualifications were concerned. 

8. The question of proximate cause is one of fact to be 
determined by the jury, and on this point the Court thor¬ 
oughly instructed the jury. 

275 9. The Court most certainly would have erred if 

it had held that at the time of the accident the wit¬ 
ness Cherry as a matter of law was a trespasser, and that 
his negligence.could not have bound these defendants. With 
the other evidence in the case, that also was a question of 
fact for the jury. 

10. The verdict was not excessive, it was in accord with 
the evidence and a remittitur should not be ordered. The 
medical evidence, of Dr. Pelham, plaintiff’s attending phy¬ 
sician, and also the hospital records, showed that plaintiff 
sustained a severe laceration over the left perietal and 
occipital areas, which required 22 sutures to close; that she 
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was unconscious on admission to the hospital, and remained 
so for a long time; that she was in the hospital for approxi¬ 
mately one week, and thereafter confined to her bed at 
home, until April, 1945 (from Dec. 14,1944); that thereafter 
she could get about with the aid of crutches until August, 
1945, and thereafter she could get about only with the aid of 
a cane; that even at the time of trial she had been unable 
to resume her usual occupation as a domestic worker, but 
was and had been living all that time on the charity of a 
married daughter; that she had a severe tearing of the liga¬ 
ments of the right hip and pelvis, which at first had been 
diagnosed as a possible fractured hip; that she had a hema¬ 
toma of the bladder, which did not absorb until after the 
lapse of several months, severe contusions over the right 
hip and thigh; and that she suffered for a long time from 
a severe degree of concussion of the brain. This trial was 
approximately 18 months after the date of the accident, 
and plaintiff still suffered from residuals of same. 

Earl H. Davis 
Martin Mendelsohn, 

Attorneys for Plaintiff, 

1735-14th St., N.W. 

Wash. 9, D.C. 

® # w 


277 ORDER FOR JUDGMENT NOTWITHSTANDING 

THE VERDICT 

This action came on for further hearing upon the motion 
of the defendants for judgment notwithstanding the verdict 
or in the alternative for a new trial, together with the 
points and authorities filed in support thereof, and, on 
the points and authorities filed by the plaintiff in opposi¬ 
tion thereto, and after argument in open Court, the Court 
announced that upon a review of the record of the trial 
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and a consideration of the authorities, it was of the opinion 
that on the legal questions presented during the trial and 
on the motion, that judgment should be entered for the de¬ 
fendants, whereupon, it is by the Court this 8th day of 
July, 1946, 

ADJUDGED, that the defendants and each of them arc 
entitled to have a judgment entered herein on their behalf 
notwithstanding the verdict of the jury duly sworn in this 
action, and it is now hereby ordered that judgment be and 
the same is hereby entered on behalf of the defendants 
Harry A. Swagart and Benjamin C. Hartig in accordance 
with Rule 50 (b), of the Federal Rules of Civil Procedure. 

IT IS FURTHER ADJUDGED, that the motion for new 
trial filed on behalf of said defendants be and the same is 
hereby overruled. 

278 That all costs incident to this action to be taxed 
by the Clerk of this Court are assessed against the 
plaintiff. 

James W. Morris 
Justice 


Seen: 

Earl H. Davis 

Attorney for plaintiff 

The plaintiff hereby excepts to the foregoing action of 
the Court. 

Earl H. Davis 
Attorney for Plaintiff 

m • • • 
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OPINION OF COURT 


• • • • 

283 Washington, D. C., 

Monday, July 1,1946. 

The above-entitled matter came on for Hearing on Mo¬ 
tion for a New Trial at 3:00 o’clock p.m., Monday, July 1, 
1946, in the District Court of the United States for the 
District of Columbia, in the court house in the City of 
Washington, D. C. 

BEFORE: 

HONORABLE JAMES W. MORRIS, ASSOCIATE 
JUSTICE of the District Court of the United States for 
the District of Columbia. 

# • * • 

284 PROCEEDINGS. 

(After the arguments of counsel the following oc¬ 
curred:) 

The Court: Gentlemen, I will be perfectly candid with 
you: I followed this case with close attention and I was 
very uncertain in my mind as to what I should do at the 
conclusion of the case. I felt then as I have felt in other 
cases where the situation was not so clear as to leave the 
matter easily disposed of; I mean by easily disposed of 
where it is not such a case where one can say with almost 
absolute certainty that this disposition, or that, ought to 
be made of it. There was an area in which I felt that a 
reviewing court might very properly disagree with any dis¬ 
position I made of it and, in the interest of what 1 con¬ 
sidered to be the best interest of the parties I concluded I 
ought to let the matter go to the jury and then undertake 
to deal with it in the light of what had taken place and a 
further consideration of the principles of the law that ap- 
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ply, so that should my action be considered to be not right 
by one of the parties a reviewing court would perhaps not 
be called upon to require a new trial but simply carry into 
effect any judgment that should be made as they saw it. 

I do not think there is the slightest question that the state 
of the law in this jurisdiction now is that there can be 
negligence in leaving an automobile unlocked so that it 
may be moved, thus aiding a theft. 1 think ordinarily 
that is a question, where it is of easy access to such 
285 a person, that should be submitted to a jury as to 
whether there has been negligence in the matter. 
Frankly, I am of the view that that sort of rule ought not to 
apply in a garage where it is practically necessary to shift 
cars, move them about and, therefore, to have them un¬ 
locked in such fashion that that can be done, so I do not 
think the leaving of the car unlocked, even if the owner 
of the car was dismissed in the case, or even for that 
matter, that the owners of the garage themselves could 
properly be considered to be negligent. 

In view of that pointy I did not think that was a question 
that I ought to let the jury pass on in this case, and I am 
not quite sure that I did allow them to pass on it, but 1 am 
not too clear. 

It seems to me that the only question here that could 
conceivably be a question that ought to go to the jury would 
be whether or not there has been negligence on the part 
of the garage defendants in employing personnel. Now, 
obviously, it has been settled in this jurisdiction that such 
negligence, if any, on the part of the garage keeper ren¬ 
ders the garage people, owners, operators, liable to the 
owner of the car because they have failed to do that which 
under their bailment agreement they owned a duty to do. 
But to extend that to one not standing in any relationship 
of privity with the garage owner may or may not be justi¬ 
fied, and therein lies, I think, the area of difference 
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286 that there might well be between one Court’s thought 
on the subject, and the reviewing Court. I can see 

some measure of public policy or interest that might be 
necessary to invoke the application of that sort of rule 
where a person, a plaintiff, is injured by the improper use 
of an automobile taken in those circumstances from the 
bailee. At the same time, as applied to the evidence in 
this case, I do not think it ought to be so extended. 

Here, insofar as the evidence in this case shows, it is 
that one employee, who had previously had some collision 
with the law, was not the person who took the car. I sup¬ 
pose in this matter his testimony might be that Clinton 
took it. Certainly there is no indication that anybody else 
took it. Clinton, so far as the evidence shows, had a posi¬ 
tion with the Government and any inquiry that might have 
been made about him would not have revealed anything 
that showed negligence on the part of the garage defend¬ 
ants in employing him and keeping him in their employ, 
so it is dillicult to see how, even assuming there was a lack 
of scrutiny as to the employment of Cherry, that that was 
the occasion for this car to be taken from the premises of 
the garage of the defendants. Certainly this unauthorized 
use of it, after it was so taken, in and about his own busi¬ 
ness, and in no other respect akin to the business of the 
garage defendants, or any conceivable consent or acquies¬ 
cence on their part could give rise to his action on 

287 his part, be negligence on the part of the garage 
defendants. 

There is no question in my mind that I should, viewing 
as I do the evidence in this case, take some action. The 
action I had in mind taking, if I had occasion to pass upon 
it, holding the views I now express, was that of rendering 
judgment non obstante veredicto so that the matter could 
be reviewed by the Court of Appeals and if they agreed 
that was right I would be affirmed in the entry of such a 
judgment, and if they agreed I was wrong they would re- 
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verse that action and that entry of judgment and give a 
verdict which would obviate another trial. 

I can’t say that 1 agree with the proposition that the 
amount of the verdict is so excessive as to shock the judg¬ 
ment of the Court. It is not my function to substitute my 
judgment for that of the jury in granting remittiturs. L 
have done it but only in cases where there were elements 
not present here. 

Now, if counsel want to urge upon me an alternative 
course of action than I have just suggested I had in mind I 
would be glad to hear from them. I think the course I have 
suggested is the one most calculated to get definitive action, 
but I realize, because 1 have done the same thing before in 
instances, and actions, where the Court of Appeals has 
pointed out that the rule with respect to the entry of a 
judgment non obstante is somewhat different from that of 
granting a new trial. In other words, the Court has 
288 a right to grant a new trial with somewhat more 
latitude than the Court has in entering a judgment 
non obstante veredicto. 

Now, my objective is to register, as 1 feel it is my duty 
to do, my conviction, and as the case now stands the ver¬ 
dict should have gone the other way, but if there is a desire 
on the part of the parties that instead of that I grant a 
new trial I will consider doing that. I am not committing 
myself but I am willing to hear argument on it because 
of the difference which, as I say, the Court of Appeals has 
pointed out, between the latitude which the trial judge has 
with respect to one, which he does not have with respect 
to the other. Now, if a new trial be granted and the next 
trial judge takes the view that I sent it to the jury on, no 
good purpose would be served, perhaps. If he took the 
view that other disposition ought to be made of it, that 
would change the result. 
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My holding is that there isn’t enough evidence in this 
case to which can be applied the law that would justify 
holding these garage defendants responsible for the subse- 
quentTraffic accident and injury to the plaintiff. 1 do not 
know whether any sympathy on the part of the jury, if 
that be true, played any part in their result, or not. 1 know 
1 was sympathetic to her, and I think it is lamentable that 
she should suffer injuries of that kind and not be com¬ 
pensated for them, but 1 do not think that would 
289 justify me in saying, holding that view of the case, 
that these defendants should be made to compensate 
for something which I do not believe the evidence would 
show that they were negligently liable for. 

Let me put it this way: Is there any reason which occurs 
to counsel why I should enter an order granting the motion 
for a new trial rather than entering an order granting a 
judgment non obstante veredicto! 

Mr. JDavis: Does your Honor want to hear from me on 
that! 

The Court: I will hear both of you because I think you 
both have an interest. If I am wrong in doing anything, 
even though it might be for the benefit of either party, you 
would ultimately get no benefit out of it 

Mr. Canfield, have you anything to say on that point ! 

Mr. Canfield: 1 would like to say this if I can, without 
committing myself on the record; the case has some set¬ 
tlement value rather than— 

The Court: Going through with another trial. 

Mr. Canfield: Going through with another trial and the 
cost of appeal, 

• • # • 

291 Mr. Davis: But insofar as the retrial is con¬ 
cerned, I am glad to hear your Honor’s remarks on 
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the question of damages because that disposes of that part 
of the motion, so that in the event this verdict were af¬ 
firmed by the entry of a judgment I know Mr. Canfield 
would feel the same way. Now, the other situation has 
come about under Rule 50 (b), granting a judgment non 
Obstante, and it would now become incumbent on the plain¬ 
tiff to appeal which, of course, I would feel obliged to 
have her do. 

Of course, our District Court of Appeals has adjourned as 
of last Friday, and our District Court has adjourned, and 
we couldn’t get a new trial before early October, and in 
the meantime we would have time, about three or four 
months, to get our appeal ready by Fall, but rather than 
again go to trial, a three-day trial, I would rather haw 
it entered up that way. 

Mr. Canfield: I will consent, we might as well have the 
Court of Appeals pass on it. 

• * * m 


The Court: 

* • • 

292 Is there any reason why I shouldn’t now enter such 
an Order setting aside the verdict and granting a 
judgment notwithstanding the verdict, and then you can 
still undertake to talk with your clients about what settle¬ 
ment you might be able to make that would be acceptable 
to Mr. Davis. 

Mr. Canfield: I will prepare an Order when I get back 
Tuesday. 

Mr. Davis: Overruling the motion for a new trial? 

The Court: Yes, that follows. 

Mr. Davis: May the record show an exception? 

The Court: Of course. 

• • * • 
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PROCEEDINGS 


# * • * 

(Thereupon Mr. Davis made an opening statement on 
behalf of the plaintiff. 

(Thereupon counsel approached the bench, and Mr. Can- 
field made a motion for a directed verdict on behalf of the 
defendants Swagart and liartig, and Mr. Welch made a 
motion for a directed verdict on behalf of the defendant 
Lawrence A. Baker, which were denied by the Court. 

• # * # 


3 RUTH TALBOT 

* * # 

DIRECT EXAMINATION 

BY MR. DAVIS: 

* # # 

Q. What is your occupation i A. Clerk in the Board 
of Revocation. 

4 Q. That is under the direction of the Director of 
Traffic, is it not? A. Yes, sir. 

Q. You have been subpoenaed, Miss Talbot, to bring 
with you any records pertaining to D. C. operators’ per¬ 
mits of either Clinton W. Wyatt or Elbert W. Cherry. Do 
you have those records with you? A. I have a record on 
Elbert Cherry. We have no record on the other man. 

Q. No record on the other one? A. No. 

Q. With respect to the record of Elbert W. Cherry, will 
you say whether or not Elbert W. Cherry was in possession 
of a valid D. C. operator’s permit on December 8,1944? 

MR. CANFIELD: We object. Let us see what the rec¬ 
ords show. 

• • • *> 
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5 BY THE COURT: 

Q. Have you any record that shows something 
with respect to a permit given to that man? A. I have 
an application. 

Q. Have you a permit? A. A permit was issued to 
him October, 1943. 

BY. MR. DAVIS: 

Q. And was that permit outstanding on December 8, 
1944? 


# # * • 


6 BY THE COURT: 

Q. What record have you got other than the ap¬ 
plication that you have with respect to that permit? A. 
Well, this file shows that permit was suspended on March 
24, ’44. 

• « # • 

7 BY MR. DAVIS: 

Q. What record do you have with you, Miss Tal¬ 
bot? A. This is the record pertaining to the suspension 
of the permit, and I also have the permit and application. 

• • » * 

8 Q. May 1 see the record again? Miss Talbot, 
from your file, without going into all this detailed 

data, can you tell us from reviewing the file, whether this 
permit which had been issued to Cherry about October, 
1943, and was suspended on March 24, ’44, whether as a 
result of that suspension Cherry surrendered his permit? 
Is that correct? A. That is right. 

Q. This is the actual permit that had been issued to 
him originally? A. That is right. 


23 


MR. DAVIS: I would like to offer this then as Exhibit 
No. 1. 

• • * # 

9 (Thereupon the document was marked “Plain¬ 
tiff’s Exhibit No. 1 for Identification.”) 

BY MR. DAVIS: 

Q. Now, this permit bears the number 546,394, and the 
expiration date 10-19-46, and that would indicate that 
the permit was issued three years before the ex- 

10 piration date; is that correct? A. That is correct. 

Q. And this is the same permit which was sus¬ 
pended on March 24, ’44? A. Yes. 

Q. Now, Miss Talbot, was application made according 
to your records, which you have reviewed, for the restora¬ 
tion of this permit? A. Yes, he applied for restoration. 

Q. Was it restored to him? A. He had a hearing, 
and the Board that heard the case recommended restoring 
his permit, but he was required to pass an examination on 
the traffic regulations, which he failed to do. 

• * # * 

11 Q. Can you state whether or not the permit was 
ever reinstated to Elbert W. Cherry, this permit? 

12 A. No, the permit wasn’t actually restored to him. 
Q. Was never actually restored to him? A. No. 

Q. You were also subpoenaed to bring with you the 
record of the Board of Revocation with respect to any 
D. C. permit in the name of Wyatt W. Clinton or Clinton 
W. Wyatt, and I believe you said you had no record what¬ 
soever of any permit issued to that individual under either 
name? Is that correct? A. We have no record in the 
Board of Revocation of any file under that name. 

Q. Now, are your records considered confidential or po¬ 
lice records? A. No, they are not confidential. 

Q. If an employer of a chauffeur, or the proprietor 
of a garage, or the United States Employment Service, 
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called your office for information concerning the outstand¬ 
ing permit of any particular individual by name, would 
you give them that information? A. Yes. 

Q. You don’t consider that confidential or police rec¬ 
ords? A. No, they are not. 

Q. And the information is freely available to 
13 employers of chauffeurs? A. Yes. 

• * * * 

65 WILLIAM J. LIVEKMAN 

• • • • 

73 CROSS-EXAMINATION 

BY MR. CANFIELD: 

Q. Lieutenant, after you, as you indicated, apprehended 
Cherry, what did you do with him? A. I arrested him 
and placed him under arrest and charged him. 

Q. What charge did you put against him? A. The 
charge of larceny of the automobile, leaving after collid¬ 
ing, operating after the suspension of his driver’s license, 
and failing to give the right of way to a pedestrian. 

* * * •* 

75 MR. DAVIS: Will you have the Marshal bring 

in Elbert Cherry? I might say before the witness 
comes in that I had another witness under subpoena from 
the defendants, the bookkeeper. That is to prove the em¬ 
ployment record of these men, but to save time and not 
have the witness wait, maybe we can stipulate and agree 
that they were employees of the company. 

MR. CANFIELD: I will stipulate they were employees 
of the S. & H. Garage, but the stipulation is not to con¬ 
note them as employees in anywise at the time of the ac¬ 
cident. 
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MR. DAVIS: I want to bring out they were employed 
on the day of the accident. 

THE COURT: 1 think he admitted that much. 

MR. CANFIELD: Unless I find to the contrary, I will 
stipulate on the day of the accident that they were both 
employees of the garage. 

THE COURT: Come to the bench. 

(Thereupon, counsel approached the bench and the fol¬ 
lowing occurred out of the hearing of the jury:) 

THE COURT: I am not too clear whether I understand 
you. I thought you took the position in your opening 
statement that this car had been stolen. 

MR. CANFIELD: It had. 

THE COURT: And the accident occurred several days 
after that. 

76 MR. CANFIELD: It did, although they were 
still carried then as employees. We carried them. 

We didn’t fire them until aftei* we knew the car had been 
stolen the day of the accident. 

What’s his name didn’t show up for work, but they were 
carried on the payroll record as employees of the com¬ 
pany. 

THE COURT: AH right. 

MR. CANFIELD: But they were not on duty on the 
day of the accident. 

• * * * 

MR. CANFIELD (to the jury): I will restate it this 
way: I will stipulate on the day of the accident 

77 Cherry and Clinton were still being carried on the 
payroll of the company as employees but neither one 

was on duty that day. 

• • • • 
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TIIE COURT (to the jury): It being so stipulated, the 
jury will understand that to be established. 

» * # # 


ELBERT W. CHERRY 

was called as a witness for and in behalf of the plaintiff, 

w # O # 


DIRECT EXAMINATION 

BY MR. DAVIS: 

• • • * 

78 Q. I direct your attention to Friday, December 
8, 1944. Were you employed i Did you have a job 

on that day! A. Did I have a job? 

Q. Yes. A. Sure, I was working down there to the 
parking lot but I wasn’t on duty. 

Q. That is the S. & H. Parking Lot at 1535 Eye Street, 
Northwest? A. Yes, sir. 

Q. How long prior to December, 1944, had you been 
working at the parking lot? A. About three weeks. 

Q. About three weeks before December 8? A. That 
is right. 

79 Q. On that day, did you have an operator’s per¬ 
mit when you went to work for the company? A. 

No, sir. 

Q. Who referred you to the S. & H. Parking Lot ? A. 
1 was sent from the employment office up there. 

Q. By that you mean, the U. S. Employment Office? 
A. At 5th and K. 

Q. That is the United States Employment Service; is 
that correct ? A. Yes, sir. 

* • • • 

80 Q. At any rate, you received this assignment for 
this job from the United States Employment Service? A. 
That is right. 
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Q. Did they send you up to the S. & H. Parking Lot ? 
A. That is right. 

Q. When you got up there, were you interviewed by 
any manager or superintendent of the S. & H. Parking Lot '! 
A. Yes; sure. 

Q. Who was that, if you remember ? A. Mr. 

81 Wines. 

Q. Do you know his exact title? A. 1 think he 
was manager of the place. 

Q. Manager? A. Yes. 

# * # * 

Q. Before you started working for the S. & H. Parking 
Lot, you had a conversation with Mr. Wines? A. Yes. 

Q. Whom you have identified as the manager? A. 
That is right. 

Q. Now, will you tell us what that conversation was 
about? A. He just—he was just telling me what kind of 
work he wanted me to do. He said at the time being he 
didn’t have anybody to wash cars, and he asked me 

82 would I like the job, and I said: Sure, and I told him 
1 could not wash cars for the same price. So he 

told me if I washed cars he would give me $5 more. So 1 
told him 1 would take the job washing cars, but 1 was sent 
by the employment office for parking cars. 

Q. Did he tell you what your duties were to be? A. 
After I was washing cars, he did tell me. 

Q. Was that your only duty? Did he tell you that was 
the only thing you were hired for? A. In the evening, he 
told me he would like to have me, if I wanted to, to work 
overtime some evenings in the rush hour and to take cars 
and bring them down the ramp. 

Q. To bring cars down the ramp? A. That is right. 
Q. Now, at any time before you actually started to work 
on the job, were you asked by Mr. Wines or anybody else 
in authority whether you had a D. C. operator’s permit? 
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A. No, I wasn’t asked. I asked at the employment office 
and they said I didn’t need any. 

Q. I asked you with respect to Mr. Wines or anybody 
else at the parking lot. You say that subject wasn’t men¬ 
tioned? A. No, sir. 

Q. That wasn’t asked you? A. No. 

83 Q. So you started to work there? A. Yes, sir. 
Q. And you had worked there three weeks be¬ 
fore the time of the accident? A. Yes. 

Q. Do you know Clinton W. Wyatt? A. 1 beg your 
pardon? 

Q. Do you know Clinton? A. No, 1 didn’t know him. 
I knew him about a week. 

Q. After you got on the job did you meet such a man ? 
A. Yes. 

Q. You met him as a fellow employee? A. Yes. 

Q. You went where he was and started working there 
A. That is right. 

Q. Did you become acquainted with him after you start¬ 
ed there? A. That is right. 

Q. Were you familiar with the system of parking cus¬ 
tomers’ cars that were on a monthly basis? A. No, sir, 
I wasn’t. 

Q. Did you know anything about that? A. No. 

Q. Did you know any of the customers that came 

84 in there by sight? A. I didn’t know any. I was 
washing cars. 

Q. You were washing cars? A. Yes. 

Q. In the afternoon you would bring cars up and down 
during the rush hours? A. That is right. 

Q. Do you know this gentleman sitting at the end of 
the table (indicating)? Did you ever see him before? A. 
No, sir, I never seen him. 

Q. Did you ever see him bring a car in there and bring 
it out? A. No, sir. 

Q. Now, directing your attention to this particular acci¬ 
dent on December 8, Friday afternoon, you were driving a 
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Lincoln Zephyr car that day, were you not? A. That is 
right. 

MR. WELCH: May the record show and I think the 
record should show that when he said he didn’t know the 
gentleman, he was referring to Mr. Baker. 

BY MR. DAVIS: 

Q. You were driving a Lincoln Zephyr car? A. Yes, 
sir. 

Q. Did you know who the car belonged to? A. No, I 
didn’t. Wyatt told me up at his place, and he said 

85 Wyatt Clinton, it was his. 

Q. Is it Wyatt Clinton or Clinton Wyatt? A. 
Wyatt Clinton. 

Q. That is your fellow-employee? A. Yes. 

Q. You say he told you the car belonged to him? A. 
That is right. 

Q. Now, do you remember the night before this accident, 
Thursday night, December 7 ? A. Sure 1 remember it. 

Q. Did you work that night? A. Yes. 

Q. What were your usual hours? A. My usual hours 
was from 8 o ’clock until 6 in the afternoon. 

Q. 8 in the morning until 6 in the afternoon? A. Yes, 
sir. 

Q. Did you have to work any later than 6 in the evening ? 
A. I worked until 10 o ’clock. 

Q. What night are you referring to? A. Thursday 
night. 

Q. Thursday night before the accident, you worked over¬ 
time until 10 o’clock? A. That is right. 

86 Q. Did Wyatt Clinton work overtime that night ? 
A. He came on in the night. 

Q. He worked nights? A. Yes. 

Q. In what capacity was he employed? A. Taking 
cars up and down the ramp. 
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Q. Was lie what is known as a hustler? A. I don’t 
know. I would not say that 
Q. Was he a car washer? A. No. 

THE COUBT: He just said he took the cars up and down 
the ramp. 


BY MB. DAVIS: 

Q. He wasn’t a car washer? A. No. 

Q. Do you know of your own knowledge whether Wyatt 
Clinton had any D. C. operator’s permit? A. I just learn¬ 
ed, the weeks I was working there, and that is all I knew 
about him. I didn’t know whether he was a hustler, what 
kind of work he was doing. 

Q. I am asking you now: Do you know whether or ndt 
he had an operator’s permit? A. No, I don’t. 

Q. You don’t know? A. I knew he didn’t have one 
because he told me all of the boys worked there, 
87 none of them had it. 

Q. None had any? A. No. 

Q. How many worked there? A. Seven. 

Q. None had any operator’s permit? A. But one, and 
he worked there and he was just coming in and cleaning up 
in the office, and things in the lunchroom, and go up to 
11th Street. 

Q. Did you know a Mr. Smith there ? In the course of 
your employment, did you meet a Mr. Smith employed at 
the garage? A. He was the night manager, wasn’t he? 

Q. I am asking you. A. He was the night manager, I 
think. 

Q. And the night before the accident, which was Thurs¬ 
day, December 7, did you see Mr. Smith? A. He was 
there in the office when I punched the card and came out. 

Q. He was there in the office when you punched your 
card? A. Yes. 

Q. What time did you go off duty? A. 10 o’clock. 

Q. Did Mr. Smith take your card and check you out? 
A. No, but there is a time clock and we punch the 
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88 card and put them in the rack. 

Q. Would he ever tell you you were to quit? A. 
He told us to go off duty. 

Q. He told you when to go off duty? A. Yes. 

Q. When you went off duty at 10 o’clock, December 7, 
how did you go out of the building? A. I went out the 
front. 

Q. Did you walk or did you ride out? A. I walked 
out. 

Q. How did Wyatt Clinton—did he quit at the same 
time or did he work? A. He quit at the same time. 

Q. He quit at the same time? A. Did he go off? 

Q. Yes. A. Yes. 

Q. Did he walk or ride out? A. He walked out. 

Q. Where did you first see or come into possession of 
this Lincoln Zephyr car? A. Sitting on the corner of Eye 
and 16th and Eye Street. 

Q. 16th and Eye Street? A. Yes. 

89 Q. Did you use that car that night? A No, 
Wyatt drove it and taken me and my wife home, and 

my baby home, and I went with him to his house. 

Q. And that was 10 o'clock, December 7? A. Yes. 

Q. Wyatt Clinton drove you and your wife and baby to 
your home? A. Yes, sir. 

Q. In this Lincoln Zephyr car ? A. Yes, sir. 

Q. And the first time you saw it it was parked at 16th 
and Eye Street? A. Yes. 

Q. Had you ever seen that particular car in the garage? 
A. No. 

Q. In the three weeks you were there, you didn’t see it? 
A. I didn’t go up-stairs. I was on the first floor washing 
cars. In the afternoon I would go up but I was so busy 
1 didn’t notice this special car. 

Q. Do you know how this particular Lincoln Zephyr got 
to 16th and Eye Street? A. No. 

Q. You didn’t go and park it there? A. No. 
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90 Q. Do you know what time Wyatt Clinton came 
on duty. A. I don’t know definitely because I was 

up there washing cars. It was about 5 o’clock. I was so 
busy in the afternoon I didn’t have time to see anybody. 

Q. You worked from 8 o’clock in the morning until 10 
o’clock that night? A. That is right. 

Q. Now, after Wyatt Clinton drove you and your wife 
home in this car, what happened to the car, if you know ! 
A. He taken it around to his home, and I went back to 
my home that night, and the next morning I started to 
work and I stopped by there, and he was sitting on the steps 
of his house, and he said: I have to work. He was working 
some Government job, and I says: Let me use your car, and 
he said: O.K., go ahead, and I went up on the corner of 
9th and O Street, and there was two girls up there that L 
had seen. I never knew their names, but to be frank with 
you, one of the sisters had lost a shoe in the bus that night, 
and she asked me to take her up there to 5th and Florida 
Avenue after the shoe, to see if she could have left the 
shoe on the bus, and I took her up there, and on the way 
back I stopped on 9th Street for the bus to pass, and there 
was a car going north, and as I pulled over to the curb, 
and I was going to let the girls out, a lady ran across 

91 the street, and I think this is the lady sitting there, 
and she was running out in the street, and she ran 

into the back fender on the Lincoln Zephyr, and I stopped, 
picked her up and took her to Freedmen’s Hospital, and 
they put her on the operating table, and I told the nurse l 
didn’t have a driver’s permit and this car didn’t belong to 
me, and she said: You have time to go back home after it 
and pick it up, and I got in touch with him, Wyatt Clinton, 
and I found the car was stolen, and I left the car sitting 
there, and I went home, and the police came there and got 
me. 
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Q. Did you ever see this lady before your car struck her ? 
A. No. I seen her when she was flat on the ground. I 
heard something bump, and I got out and she was laying 
in the street. I picked her up in my arms and rushed her 
to the hospital, and they put her on the operating 
92 room. 

Q. The first time you saw her was after the car 
struck her? A. That is right. 

* • • * 

98 CROSS EXAMINATION 
BY MR. CANFIELD: 

Q. Cherry, prior to the time you went to work for the 
garage, where did you work? A. Where I had worked 
before that? 

Q. Yes. A. Let us see. I have forgotten now, to be 
frank with you. 

Q. Did you have a job? A. Yes, sir, I was working. 

Q. How did you come to go to the United States Em¬ 
ployment Office? What took you over there? A. 

99 T was over to get a job. 

Q. You knew you had to apply there for work, 
did you not? A. Yes, sir. 

Q. You work in the District of Columbia? A. Yes, 
sir. 

Q. You knew that was the law, did you not, at that 
time? A. Yes, sir. 

Q. That at that time employment was frozen under the 
war statutes for the District of Columbia ? A. Yes, sir. 

Q. Now, when you went over to the United States Em¬ 
ployment Service—that is over at 5th and K Streets, isn’t 
it? A. Yes, sir. 

Q. It has a sign on it, United States Employment Of¬ 
fice? A. Yes. 

Q. You went in there, did you not, and registered for 
work? A. That is right. 
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Q. Were you still working when you applied for a job? 
A. No, sir; I was out of a job for the time. 

Q. You were out of a job? A. Yes, sir. 

100 Q. How long were you out of work when you 
made application? A. I never stayed out of work 

but a day before 1 got another job. 

Q. When you went there, did they ask you to fill out 
a form? Did you give them a lot of information on that 
about yourself at the time? A. No. You got a little card 
and they sent you to a desk, and they told you what kind 
of job they got for you and say how much they pay, and 
they had this job, and they said it paid $30 a week, and 
that was tin. only one they had in there which paid any 
amount of money, and I said I would take it and I didn’t 
have a driver’s permit, and he said I didn’t have to have 
one. 

Q. This is the United States Employment man told 
you that? A. Yes. 

Q. He is the man that interviewed you? A. Yes. 

Q. Did he tell you where it was? A. lie gave me this 
card and 1 got to the place where I worked there. 

Q. Did he call on the telephone before you left? A. 
I would not know. No, sir, he didn’t call before l 

101 left. 

Q. Do you have any recollection of him using the 
telephone at all? A. No, sir. 

Q. Are you in a position to say that he didn’t use the 
phone? A. I would not say definitely because I would 
not know. 

Q. You don’t know one way or the other? A. No, sir. 
Q. Now, he give you a card? A. Yes, sir. 

Q. Was it a blank card? A. Yes, sir. 

Q. And you took that up to the S. & H. Garage, didn’t 
you ? A. Yes. 

Q. When you got up to the garage, you interviewed 
Mr. Wines? A. That is right. 
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Q. Had you ever been in that garage before! A. 
Never in my life. 

Q. Did you know Mr. Wines before! A. No. 

Q. What time of day did you say you got up there! A. 
Let me see. That was around about, that was 

102 around about 12 o’clock, 12 or 12:30. 

Q. Now, when you got there and gave them the 
card, gave it to Mr. Wines, you and he had a discussion 
about the work and how much you were to be paid! A. 
That is right. 

Q. Your idea was you were going there to move cars, 
hustle cars! A. Yes, sir. 

Q. When you got there Mr. Wines asked you or told 
you, did he not, that he didn’t want a hustler but a car 
washer! A. Yes, sir. 

Q. Did you not agree with him that you would be the 
washer of cars ? A. I agreed to wash cars. 

Q. As a result of that the price or salary that you were 
to get was to be higher— A. (Interposing) Yes, sir. 

Q. Than that for moving cars! A. Yes. 

Q. Now, that garage has one entrance! A. Yes, sir. 

Q. In other words, incoming customers drive in the 
incoming one on the west side of the building, and the boys 
take the cars, the hustlers or the boys, and take them up 
to the various rooms and bring them down? A. 

103 That is right. 

Q. And the wash rack is in the far extreme cor¬ 
ner of the building on the left-hand side! A. That is 
right. 

Q. Now, you were taken over there and shown your 
place to work? A. Yes, sir, I was taken over. 

Q. Did they give you boots and an apron and things 
like that? A. Yes, sir. 

Q. And everything w’as provided for you? A. Yes, 
sir. 

Q. Now, your job then was to wash cars that came in 
there? A. That is right. 
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Q. In other words, if a wash job was brought in, it was 
brought back by one of the boys, and after you washed the 
car the boy would take it and bring it back? A. That is 
right. 

Q. Hew many cars a day would you say that you 
washed? A. 1 washed 30 one day. 

Q. 3C in one day? A. Yes, sir. 

Q. Isn’t it a fact that on rainy days when wash jobs 
would not be required, you would be able to go 

104 home? A. No, sir. He told me I can pull cars 
up the ramp on those days. 

Q. Were there days you were told to go home because 
of lack of work? A. One day they wasn’t so busy, and 
he said he didn’t have much work coming in, nobody comes 
in for a car wash, and you can go home. 

Q. You can go home; nobody comes in for a war wash ? 
A. Yes. 

Q. Now, prior to December 7 you got to know a boy 
you called Wyatt Clinton? A. Yes. 

Q. He was a hustler who moved cars? A. That is 
right. 

Q. He didn’t have anything to do with washing cars? 
A. No, sir. 

Q. Was there any other washer there besides you? A. 
I was the only one. 

Q. You were the only one? A. Yes, sir. 

Q. Did Mr. Wines tell you when you came to work that 
it was right difficult to get a car washer, that it was the 
hardest kind of employee to get? A. Yes. 

Q. That entered into the price? A. Yes, sir. 

105 Q. On December 7 had you and Wyatt Clinton 
become friendly, or just after a day’s acquaintance? 

A. Well, you see, the way it is: I didn’t have any 
friends much because I don’t associate with anybody, but 
I and he just got off work, and he decided, he asked me 
did I want him to take me home. It was raining. 

Q. I will get to that later. 
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What I want to ask you, Cherry: You and Clinton hadn’t 
become close friends, had you? A. No. 

Q. As a matter of fact, Clinton would come to work 
usually at the time you were going home, or shortly after 
that? A. Yes, sir. 

Q. In other words, your time was 6 o’clock to leave and 
Clinton came on about 5 o’clock? A. That is right. 

Q. Did Clinton tell you he worked as a messenger at 
the War Department or some other department? A. No. 
Q. Did you learn that? A. Yes, after this happened. 
Q. You knew he was a part-time employee, did you not? 
A. That is right. 

10G Q. You knew nothing about the parking facilities 
upstairs? You didn’t know whether any man had a 
permanent place or whether his car was parked wherever 
there was a hole? Do you know anything about that? A. 
No. 

Q. That wasn’t your business? A. No; that is right. 
Q. Now, on December 7 you were washing cars that 
day, were you not? A. December 7? 

Q. That is Thursday, the day before the accident? A. 
Yes, sir. 

Q. You were washing cars ? A. Yes. 

Q. Do you recall Mr. Wines asking you to work over¬ 
time, to work there overtime to wash cars coming in? A. 
Yes, because Wyatt hadn’t showed up. 

Q. Did he tell you some cars had come in for washing 
and he wanted you to work late? A. Yes. 

Q. You told him, did you not, that your wife was com¬ 
ing up to get you? A. Yes, sir. 

Q. Didn’t you ask permission to go out and talk to 
your wife to tell her that you had to work overtime ? 
107 A. Yes, sir. 

Q. You did wash cars after 6 o’clock, did you 
not ? A. Y T es. 
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Q. Had anything been said about what time you were 
going to quit? Did you know what time you were going 
to quit? A. No, sir, I didn’t. 

Q. Now, Mr. Smith takes over at night? A. That is 
right. 

Q. And Mr. Wines goes home at 6 o’clock? A. That 
is right. 

Q. Before you left that night, do you recall whether 
this automobile that was later in the accident' was down 
at or near your wash rack? A. No, sir. 

Q. Did you ever see that near the wash rack? A. No. 

Q. Did you ever hear Mr. Smith bawl Clinton out for 
bringing that car down? A. I heard him get after him 
about bringing the car down one night. 

Q. Wasn’t this the night before the accident? A. I 
think so. 

Q. Did he give Clinton the very devil for bringing it 
down? A. I heard him get after him about an 
10S automobile. 

Q. Didn’t you hear Mr. Smith say: Get the 
hell in that car and take it back upstairs; it doesn’t go 
out? A. Yes, sir. 

Q. Did you see Clinton move that car? A. Did I see 
him take this car? 

Q. Back up-stairs. A. No. 

Q. Wasn’t that the same car as the stolen car? Wasn’t 
that the stolen car? A. The car he had down there? 

Q. Yes. A. I would not be sure. 

Q. Don’t you know that is the stolen car? A. The 
one—this car he had? A. The one Mr. Smith told Mr. 
Clinton to get back upstairs? A. Didn’t I know it was 
stolen? 

Q. Don’t you know now that that is the stolen car we 
are talking about ? 

MR. DAVIS: I object to what he knows now. 
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THE COURT: No car had been stolen at that time. 
So his question implies: Did he know that the car, or does 
he know that the car that the other man was told to take 
back upstairs was the same one that he later got into out 
on the street. That is a legitimate question. 

109 MR. DAVIS: He has already stated it. He 
didn’t know it because Wyatt Clinton— 

THE COURT (interposing): You may cross-examine 
further. 


BY MR. CANFIELD: 

Q. Now, did you understand the question? You told 
us, you told the jury that the car was brought down after 
6 from the upper floors, and you heard Mr. Smith tell 
Clinton to get that car the hell back upstairs, it didn’t be¬ 
long there? A. That is right; he told him that. 

Q. Isn’t that the same car that you and Clinton rode 
in later on that night? A. I will tell you: At the time 
he told him to get the car back up, I didn’t pay any atten¬ 
tion what car he was talking about because there was so 
many cars parked around the wash rack. 

Q. You can’t identify the car? A. I can’t identify it, 
the special car. 

Q. Now, how long was that before you went home that 
he told him to take that car the hell back up-stairs? A. 
10 o’clock. 

Q. How long was it after you heard Mr. Smith tell him, 
Clinton, to take the car back up that you checked out to 
go home—half an hour or ten minutes? A. I don’t 
110 know. 

Q. You have no recollection? A. No. 

Q. Now, you and Clinton didn’t have any agreement to 
meet outside, did you? A. No. 

Q. You didn’t know he was going to check out at 10 
o’clock? You didn’t know he was going to check out? A. 
That is right. 
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Q. So when you went outside on Eye Street you didn’t 
expect to meet Clinton, did you? A. I and he left out 
the building at the same time. 

Q. You left at the same time? A. We checked our 
cards at the same time. 

Q. And Mr. Smith was there at the front of the build¬ 
ing? A. He was in the office. 

Q. That is at the front of the building? A. That is 
right. 

Q. Where he can see everybody moving in and out? A. 
Yes. 

Q. When you walked out with Clinton on Eye Street, 
which direction did you go? A. Towards 16th Street. 

Q. Where did you pick your wife up? A. She 

111 was with me. 

Q. Where did you meet her? A. She was at 
the building; she met me that evening. 

Q. Now, right alongside the building is a lunchroom? 
A. That is right. 

Q. Do you remember the lunchroom on the left side of 
the building? A. Yes, sir. 

Q. Where was your wife and baby with reference to 
that place? A. Where was they at at first? 

Q. As you came out of the building, where was your 
wife and little baby? A. They were standing alongside 
the lunchroom. 

Q. By the lunchroom? A. Yes, sir. 

Q. They didn’t know Clinton, did they? A. No, sir. 

Q. Did you introduce them? A. After we got in the 
car; yes. 

Q. What was the first talk that you said to your wife 
and baby about Clinton, or being together? What was the 
first thing you said? A. We got out there on K Street 

Q. On Eye Street? A. Yes, when we got on 

112 Eye Street. After we got in the car on Eye Street. 

Q. Let us get back to where you met your wife 
and baby. A. Yes, sir. 
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Q. That is on Eye Street? A. Yes, sir. 

Q. Right next to the restaurant? A. Yes, sir. 

Q. And you, Clinton, and your wife and baby started 
walking around on Eye Street? A. That is right. 

Q. What did anybody say? Give us the conversation. 
A. Clinton asked me, he said: Do you want me to take 
you home? And I said: You don’t have any car, and he 
said: Yes, I have one, and we go to 16th and Eye, and the 
car was parked, and he opened the door and my wife and 
baby got in the back, and I got in front. 

Q. What kind of car was it? A. A maroon color Lin¬ 
coln Zephyr. 

Q. It was a rather nice looking car? A. Yes, sir. 

Q. Didn’t that make you suspicious it was a stolen car? 
A. If people want to buy a car—I didn’t know how he 
got it. People do get cars. I would not say he could not 
get it. 

Q. Didn’t you think it was a pretty unusual car 
113 for a man like Clinton to have? 

MR. DAVIS: I object. It is argumentative. 

MR. CANFIELD: This is cross-examination. 

MR. DAVIS: You don’t have to argue. 

BY MR. CANFIELD: 

Q. Weren’t you suspicious that was a stolen car? A. 
I didn’t feel so right, no. I didn’t feel good in it at all. 

Q. Who drove the car from 16th and Eye Street? A. 
Clinton drove it. 

Q. And you and your wife sat up in the front seat? 
A My wife and baby was in the back, and I was in the 
front with Clinton. 

Q. Did he tell you how the car got out there? A. No. 
He said he had hit the numbers and got the car. 

Q. He said he hit the numbers and got the car? A. 
That is right 
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Q. Did he tell you where he bought it? A. No. 

Q. You were still suspicious, weren’t you, though? A. 
L was just suspicious a few minutes and forgot about it. 
Q. He drove you home? A. Yes, and my wife and 
baby? 

114 Q. Didn’t you go somewhere after with him? A. 
To his house, yes, where he lived, 910 N Street. 

Q. Where is Clinton now? A. He is dead. 

Q. Did you go to his funeral? A. No, sir. 

Q. He lived at 910 N Street? A. 910 M Street. 

Q. That is a short distance from you? A. Yes. 

Q. What did you do when you got there? A. We sal 
down and had some drink for awhile. 

Q. Did you walk home or did he drive you home ? A. 1 
walked home. 

Q. What time did you get home? A. At 12 o’clock. 
Q. At 12 o’clock, midnight? A. Yes, sir. 

Q. Was there anything said as to its being a stolen car ? 
A. No. 

Q. Now, the next morning you got up to come to work? 
A. Yes, sir. 

Q. What time would you ordinarily leave the house? 
A. At quarter after 7. 

115 Q. And you made it by 8 a. m. ? A. £ goes that 
way from my own house, walking down to this job. 

Q. You walked down 8th Street; is that correct? A. 1 
goes down 8th Street and I goes down to K Street to go 
down. 

Q. He lived at 910 M Street ? A. Yes. 

Q. So his home would be just a few doors from the 
corner of 9th and M? A. 10th and M. 

Q. 910 M; it would be 9th and M ? A. It is closer to 
10th Street than 9th Street. 

Q. You usually go by M Street on the way to the job? 
You come up 9th to K? A. No; it was 9th and M and 
down to 11th to K Street. 
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Q. Now, you saw the car there, didn’t you? A. Yes, 
sir. 

Q. Parked in front of his house? A. Parked on the 
corner of 10th and M. 

Q. But not in front of his house? A. That is right. 
Q. He lived more than half way down the block? A. 
Not so far from the corner. 

Q. Where did you see him? A. On the steps. 

116 He was sitting on the steps. 

Q. Did you have a conversation with him? A. 

Yes. 

Q. Tell us what was said. A. I asked him what was 
doing, and he said: I don’t think I am going to work. 

1 said: Loan me your car and he said: Go ahead; be 
careful. 

Q. Did you go to work that day? A. No. 

Q. You didn’t make any effort to come near the place? 
A. Yes; I went down there that same day and Mr. Wines, 
loaned me a dollar. 

Q. And told you there was no work? A. What did you 
do with the car when you went to the garage? A. I didn’t 
have it then. 1 picked the car up when 1 got back. 

Q. You are going around to work at quarter to 8? A. 
Yes. 

Q. And you met Clinton? A. Yes. 1 told him to loan 
me his car at that time, and he said: Go ahead; be careful 
with it. So I got on to work. I didn’t use the car and I 
came on back and got the car. 

117 Q. You didn’t drive Clinton to work? A. That 
is right. 

Q. You went to the garage and got there by 8 o’clock? 
A. A little after. 

Q. And Mr. Wines met you coming in the door? A. 
He said: There is no work. 

Q. And you were to go home ? A. That is right. 
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Q. And you didn’t check in? A. I checked my card 
and after he said there is no work I checked it back out. 

Q. And he loaned you a dollar or gave it to you? A. 
Yes. 

Q. And you went back to 9th and M and got the car? 
A. Yes, sir. 

Q. You knew it was a stolen car then, didn’t you? A. 
I didn’t know. 

Q. Weren’t you suspicious? A. Wasn’t I suspicious? 
When I took the lady to the hospital, this was the first time. 

# * # * 

122 Q. And when you got her to the hospital, you told 
them you didn’t have a permit and you beat it? A. 

And I said: I don’t have a driving permit, and she said, 
the girl down there told me, and she said: You have that 
before the police get here, get your driver’s permit and get 
back here. I said I didn’t know how I would get it be¬ 
cause my permit was expired. 

Q. And your permit was expired, suspended? A. Yes. 
Q. They. tolH you you could have it but you didn’t com¬ 
plete the test after the suspension? A. I went down there 
for another written test, and I didn’t pass the written test, 
and I didn’t know or bother going back any more. 

Q. What did you do with reference to Clinton? A 
Well, I called him up. 

Q. What did you tell him? A. I told him I had an ac¬ 
cident with the car, and he said: Man, that is not my car. 

I said: Whose car is it? And he said—he would not say, 
just like that, and I said: Man, you stole that car, and he 

said: I ain’t going to tell, and when the police came 

123 at 5 or 6 p. m., I said: I got the car here of Wyatt 
Clinton, and I told them the way it happened. 

Q. Did Clinton finally tell you who stole the car? A. 
He got to Headquarters and he got worrying and crying 
around there, and I know what he told them. 
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Q. You heard him tell Lieutenant Liverman that he had 
stolen the car that night, Thursday night? A. That 
Thursday night? 

Q. Didn’t you hear Clinton tell Lieutenant Liverman 
he had stolen the car? A. That I would not say. He 
said he didn’t remember anything about it. I said: If they 
didn’t believe me, to go by to ask my wife how he drove me 
home. They did that. 

Q. Isn’t it a fact that while you were at Police Head¬ 
quarters, didn’t each of you accuse the other of stealing 
the car, passing the buck to the other? A. I told him, 
Clinton, he stole it, and he said he didn’t remember any¬ 
thing about it? 

Q. He finally admitted he stole it to Lieutenant Liver- 
man ? A. That is right. 

Q. And you were finally, you two boys were indicted— 
you were indicted for stealing that car? A. They didn’t 
indict Wyatt. He died while he was on bond. 

124 Q. He died before he was indicted, and you went 
to the penitentiary for stealing this car? A. I 
didn’t steal it. 

Q. But you went to the penitentiary? A. That is 
right. 

# # # * 

127 REDIRECT EXAMINATION 

BY MR. DAVIS: 

Q. Cherry, I have two questions I want to ask you. I 
believe you stated in response to a question by Mr. Canfield 
that when you had the first discussion with Mr. Wines, that 
the salary he had agreed to pay you wasn’t satisfactory 
to you as a car washer; is that right? A. That is right 

Q. So then it was that he said these other duties for 
you to work during the rush hours, to bring cars up and 
down the ramps; is that right? A. That is right After 
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X had finished my* work, if I wanted to work overtime, I 
could work overtime and make extra time bringing cars 
up on the ramp. 

128 Q. Would you on occasion take cars, when the car 
was finished at the wash rack, would you take the 
cars out on Eye Street and put them in an open space? 
A. No. 

Q. Did you ever take a car from the ramp to the street 
for a customer? A. No, sir. 

Q. All your driving was inside? A. Yes, sir. 

Q. And you had other boys who didn’t have any permit 
in the garage? A. I was washing cars. I didn’t have 
to drive any, except on the wash rack, but the boys would 
take them in the street and come back in inside in the after¬ 
noon. 

Q. And this day you went to work but there were no 
cars to wash and Mr. Wines loaned you a dollar and told 
you you had the day off? A. That is right. 

Q. And after that you picked up this car from Clinton 7 
A. That is correct. 

Q. Now, at the time you took this lady to the hospital 
you were more apprehensive about the fact that you had no 
permit than you were about the fact that the car belonged 
to Clinton; isn’t that true? A. That is right. 

* • • • 

146 LAWRENCE A. BAKER 

was called as a witness for and in behalf of the 
plaintiff, 

• • • • 

DIRECT EXAMINATION 

BY MR. DAVIS: 

Q. Mr. Baker, your full name is Lawrence A. Baker? 
A. That is right. 
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Q. You are one of the defendants in this case? A. Yes, 
sir. 

Q. You are a member of the bar of this Court, are you 
not? A. Yes, sir. 

Q. You maintain offices in the American Security and 
Trust Building? A. Yes, sir. 

Q. Mr. Baker, on December 8,1944, were you the owner 
of a Lincoln Zephyr maroon sedan? A. Yes. 

Q. Bearing tag 3912, District of Columbia? A. Yes, 
sir. 

Q. Now, Mr. Baker, do you know where the place of 
business of the co-defendants Swagart and Hartig is lo¬ 
cated? A. Yes. 

147 Q. Have you been a customer of theirs for some 
time? A. Yes, sir. 

Q. Are you still a customer? A. Yes, sir. 

Q. How long prior to December 8, 1944, were you such 
a customer? A. I can’t place the time exactly. It was 
from the time that building was completed. I was one of 
the first customers they had. I would say a good many 
months. 

Q. A good many months prior to December 8? A. 
Yes, sir. 

Q. Were you a day to day customer or a monthly cus¬ 
tomer? A. No; I had a monthly arrangement from the 
beginning, on a 24-hour basis. 

Q. As a result of that did they issue to you any sticker 
or identification for your vehicle? A. No. 

Q. Did you have any such vehicle sticker on your wind¬ 
shield indicating where your car was to be parked? A. 
From time to time it was customary for the supervisor on 
the lower floor to put a small gum ticket on the left side of 
the windshield with No. 4. Sometimes it would come off 
and be off a few days, but it was usually the understand¬ 
ing it was on there for the purpose of taking the 

148 car to the fourth floor. 
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Q. From the time you first became a customer of the 
co-defendants were you always a monthly customer? A. 
Yes. 

Q. As such, were you issued any daily check when you 
brought your car in and out? A. Oh, no. 

Q. Will you detail for us the arrangement you had with 
the defendants with reference to the parking of your car ! 
A. The arrangement was I would bring the car into the 
garage whenever I found it convenient or necessary to do 
so and leave it with them, taking it when I pleased, and 
having them store it at my convenience and for such periods 
of time as I wanted them to. 

Q. For that you paid them how much? A. $15 a month. 

Q. $15 a month flat? A. Yes. 

Q. Would you drive your car into the parking center 
yourself? A. Yes, sir. 

Q. That is off the street into the premises? A. Always. 

Q. And then you would turn the car over to one of the 
attendants? A. Yes. Well, 1 didn’t turn it over. 
149 I would get out and leave it there. They would take 
care of it. 

Q. You would leave the keys in the ignition? A. The 
ignition only; I took the other keys with me. 

Q. When you came back would you produce any identi¬ 
fication? A. No, I was known to the floorman, and if 
the boy who was getting the car didn’t know me, the floor- 
man in charge would tell the boy what car it was. 

Q. So you produced no identification when you reclaimed 
the car ? A. Only my personal acquaintance with the man¬ 
ager, which would enable him to tell what car he wanted. 

Q. When you turned your car over to the defendants 
for parking, did you have any special agreement with Mr. 
Swagart or Hartig with reference to the use of the car? 
A. No. 

Q. You allowed them to move your car in and about their 
premises at their convenience? A. It was known they 
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took the car from the first to the fourth floor and they 
brought it down, and that continued with my consent. 

Q. Do you remember tne afternoon of December 7,1944 ? 
A. I don’t remember the day specifically. 

150 Q. That was Thursday, before this accident. A. 
1 know there was such a date. 

Q. Do you recall parking your car at the premises of 
the co-defendants on that day? A. No. 

Q. May 1 refresh your memory? Isn’t it a fact that 
you had taken your car to Georgetown and gased it up on 
that afternoon about 4 o’clock? A. I am not sure that 
was the day. You asked me if I knew that day. 

I may have done it the day before. I don’t recall whether 
it was Wednesday or Thursday I took it in there. I think 
it may have been Wednesday. 

Q. Whether Wednesday or Thursday before the acci¬ 
dent, you gased the car up ? A. That is right. I had filled 
the car with gas at the station at the corner of Pennsylvania 
Avenue and M Street and brought it back full, and I took 
it in and left it in there. I drove it in and left it with the 
attendant. 

Q. What time of the day was that, sir? A. My recol¬ 
lection is that it was between 12:30 and 1:30; in the middle 
of the day. 

Q. Was that the last time you saw your car previous 
to this accident? A. Yes. 

151 Q. Wlien you took it in on that particular after¬ 
noon, did you recognize the attendant who took care 

or charge of the car? A. No. 

Q. Was he a stranger to you? A. I can’t say that. He 
may not have been. 

Q. Did you have any conversation with him at that time 
when you left the car on that day ? A. Yes. 

Q. Will you tell us what you told him? A. I would 
not say necessarily that the conversation was with the boy 
who took the car upstairs. It may have been with the floor- 
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man, but it was my custom, as I got out of the car to say to 
whatever employee was standing there that I was going 
away and I would like to have the windows closed for a 
day or two. 

Q. But you did have a conversation with the doorman 
or the attendant? A. To someone I stated that I would 
like to have the windows closed because I was going away 
for a day or two, which it was the custom to do very fre¬ 
quently. Q. Do you know the name of the doorman on 
duty on that day? A. I can’t be sure, but I think probably 
Mr. Wines was there. He was usually there. 

152 Q. When did you next hear of the whereabouts of 
your car? A. When I received a telephone call 
from my partner, Mr. Selby, who phoned me to New York 
later in the week. I am not sure whether Friday or Satur¬ 
day. He said the police were looking for me. 

Q. As a result of that telephone call, did you come back 
to the District? A. No, I didn’t. I asked him what the 
trouble was and he told me approximately what he thought 
the situation was. The police had my car in the pound, 
and I said it will stay there until I get back, and I think 
I. came back the following Tuesday. 

Q. The following week? A. Yes. 

Q. Do you know this man Cherry, who was driving in 
your car, at the time of the accident, that testided yester¬ 
day? A. I don’t recall ever having seen him, except in 
court when he was testifying. 

Q. Does the name of Wyatt Clinton have any signifi¬ 
cance to you? A. If I saw him I might identify him as a 
boy I had seen there, but I don’t identify him by name. 

• • • • 
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153 HARRY A. SWAGART 


• • # * 

DIRECT EXAMINATION 

BY MR. DAVIS: 

• • # * 

Q. You are one of the two partners doing business as 
the S. & II. Parking Center? A. That is right. 

Q. The other partner is Benjamin C. Hartig? A. 
That is right. 

Q. Mow long have you been doing business at the ad¬ 
dress oi' 1535 Eye Street? A. September, 1940. 

Q. Was that a new building constructed by your firm! 

• • • * 

154 A. Constructed by the Tompkins Company. 

Q. For the purpose of a parking center? A. 
That is right. 

Q. Do you know Mr. Baker, the co-defendant in this 
case ? A. No, sir. 

Q. You didn’t know him when he became a customer 
of your establishment? A. No, sir. 

Q. At that particular address do you maintain an of¬ 
fice, you and Mr. Hartig? A. Yes. 

Q. Will you describe to the jury where your personal 
office is located? A. At the approximate center of the 
first floor. 

Q. How many entrances or exits are there to the park¬ 
ing center? A. One entrance and one exit. 

Q. Are both those openings on the Eye Street side? A. 
That is correct. 

Q. Are there any rear entrances or exits ? A. No rear 
entrances or exits. 

155 Q. Which is the incoming opening? A. The 
east entrance. 
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Q. And the outgoing is the west entrance? A. 
That is right. 

Q. At the west entrance you also maintained the cash¬ 
ier’s office? A. That is right. 

Q. And back of that is a restaurant? A. Yes. 

Q. Do you have anv manager on the premises? A. 
Yes. 

Q. Does he have an office in addition to the office de¬ 
scribed as your personal office? A. He has a small office 
over to the east entrance. 

Q. Is that the outgoing? A. No, that is the entrance. 

Q. And his office is entirely separate? A He spends 
part of his time in the cashier’s office where the records 
are. They have a small office in there also. 

Q. Who was your manager on December 8, or Decem¬ 
ber 5, 6, 7, and 8, 1944? A. Mr. Wines. 

Q. Is he still with you? A. No. 

156 Q. How long had he been an employee of yours 
at that time? A. He came with us in January, 

1944. 

Q. He had been there approximately a year before the 
happening of this occurrence? A. Yes. 

Q. What were Mr. Wine’s hours, by the way? A. Oh, 
he reported at 8 o’clock in the morning and stayed until 
6.30 or 7 o’clock, whatever the business justified. 

Q. Was he the general manager of the premises while 
he was on duty? A. Yes. 

Q. He had supervision of the cashier as well as the 
other hustlers? A. No, the cashier, she is supervised by 
our own office. She comes directly under me. 

Q. Who was under Mr. Wines supervision? A. All 
the garage employees, the car washers, and parking attend¬ 
ants. 

Q. And he was directly responsible to you and Mr. 
Hartig? A. That is right. 

Q. I believe you said your own office and Mr. Wines’ 
was absolutely separate and distinct from yours? 


157 A. That is right. He had authority to use my of¬ 
fice occasionally when it was necessary to interview 

people or talk to people in private.. He had permission 
to use it. 

Q. But otherwise your own personal office was kept 
locked? A. That is right. 

Q. And Mr. Wines had a key, is that what you mean? 

A. Yes. 

Q. When he would go off duty, did you have a night 
manager? A. Yea. 

Q. What was his name? A. Smith. 

Q. Was Mr. Smith on duty in December, December 5, 
(3, 7, and 8, 1944? A. Yes; I think he has been with us 
since ’41. 

Q. Is he still with you? A. Yes, sir. 

Q. What were his hours of employment? A. Oh, from 
about (>:30 or 7 o’clock in the evening to 7 or 8 in the morn¬ 
ing. 

Q. Your garage was open on a 24-hour basis? A. 
That is right. 

Q. Now, with respect to your monthly customers, will 
you explain to the jury the difference between the opera¬ 
tion and service of a monthly customer’s car and 

158 a daily customer’s car? A. Well, the monthly cus¬ 
tomer, he pays a monthly rate, which is considera¬ 
bly less than the daily rate by the month would be, and 
he has the privilege of taking his car in and out when he 
wants to. That is about the only distinction. 

Q. Did you furnish any method of identification to your 
employees concerning your monthly parkers? A. We 
had a gum sticker system, and I don’t think it is very prac¬ 
tical and I don’t think it is in use today. 

Q. Now, was there any obligation on the part of Mr. 
Wines or Mr. Smith to see to it that cars went out only 
under the supervision and in the possession of their own¬ 
ers ! A. That is correct. 
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Q. That is correct? A. Yes. The only way we per¬ 
mitted a car to leave the garage, unless it was driven by 
the owner, was an order by the owner. 

Q. Authorizing someone else to drive it? A. That is 
right. 

Q. Otherwise the car was to be taken out of the prem¬ 
ises only by the owner? A. Unless someone, some other 
person designated by him. He might make a telephone 
call and say that so and so was coming up for the car and 
to let him have it. 

159 Q. During the night shift of operation, was Mr. 
Smith’s duties confined to the first floor on the dates 

we have mentioned? A. That is right; up until about 10 
o’clock in the evening. Then he takes over from the 
cashier. The cashier’s office is closed at 10 o’clock and he 
takes over what records there may be in the garage and 
handles it until the following morning. 

Q. He handles them from his own office? A. That is 
right. 

Q. And his own office overlooks the outgoing door? A. 
It is the same office the day manager occupies in the day¬ 
time. 

Q. And he is stationed on the first floor and the door 
is the door out? A. Yes. 

Q. Who has charge of employment, hiring and firing? 
A. We have a personnel man, and at that time—yes, I 
think that each manager was hiring his employees. 

Q. In other words, during December, 1944, and Novem¬ 
ber of 1944, Mr. Wines would be in charge of that respon¬ 
sibility? A. Yes. Sometimes there would be personnel 
—if we had a surplus of help at one of the other places 
and one had a shortage, we would send the help over there. 

Q. You had other centers? A. Yes; we still 

160 have. 

Q. Where are they? A. We have the Cathedral 
Garage, 11th and New York Avenue, 1410 G Street, and 
1200 E Street. 
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Q. In the event of a shortage of employees at any one 
of the plants, you would transfer employees from some 
of those that you would not need them; is that correct? 
A. Yes. 

Q. Now, in charge of your personnel you had a person¬ 
nel officer? A. Yes. 

Q. Who was that in December and November, 1944? 
A. They came in there, Mr. Faver and Mr. Pickett. 

Q. Are they with you now? A. Both of them are now'. 

Q. Would you instruct your personnel manager to make 
investigation with respect to prospective employees? A. 
Naturally. 

Q. What sort of investigation did you require them to 
make ? A. Well, at that time w'e were—it w r as some Gov¬ 
ernment regulation that we had to get all our employees 
through the U. S. E. S. 

Q. You are speaking of the War Manpower Commis¬ 
sion and the Freeze on labor? A. That is right. 
161 Q. And any employees you had to take on you 
had to obtain from that service? A. We could not 
obtain them anywhere else. They had to come through 
there. 

Q. But such employees as yon had referred to you, did 
you instruct your personnel manager to make any investi¬ 
gation as to their qualifications? A. Yes, sir. 

Q. What investigation did they make? A. They 
checked on the references that they may have. On most 
occasions, these men that we were hiring came from out 
of town. There wasn't much w r e could check them. 

Q. Did you direct your personnel manager to inquire, 
for instance, about an applicant for a job as a hustler? 
A. Every employee. 

Q. Whether he had an operator's permit? A. Thai 
is the only question w'e would ask. 

Q. You don't mean you but your personnel man? A. 
Yes. 


Q. Whether lie had a D. C. operator’s permit? A. 
That is right. 

Q. Would you make any investigation into that, as to 
the personal reference of the employee ? A. Whatever we 
could; yes. 

162 Q. Would you call the Police Department or 
the District Attorney’s Office or any such legal en¬ 
forcement agency? A. I don’t think that was ever done. 

Q. And vou made no such investigation as that? A. 
No. 

Q. Now, Air. Swagart, if your personnel manager knew 
that, for instance, that an applicant for employment in any 
capacity, as a car washer or hustler, had been convicted 
of a felony, would you have employed him? A. Natu¬ 
rally not. 

Q. Naturally not? A. Yes. 

Q. If I told you this man, Cherry, who was one of your 
car washers, had been convicted in 1942, two years before 
his employment by you, that he had been convicted of grand 
larceny, would you have hired him as an employee in any 
capacity? A. No, sir. 

Q. If you were told that in August of 1944, just about 
three months before this occurred, he had been arrested 
and charged with embezzlement, would you have hired him? 
A. No, sir. 

Q. Air. Swagart, 1 assume you are the executive mana¬ 
ger of the partnership, are you not? A. I have certain 
duties to perform as well as Hartig. 

Q. But Air. Hartig has more or less an investment 
in there? A. No. 

163 Q. Does he spend much time at the premises? 
A. Yes. 

Q. But in the main you are familiar with the operating 
of the business, and your employees, and your personnel 
officers? A. I beg your pardon? 

Q. You are familiar with the business more than, say, 
Air. Hartig is? A. He is just as familiar. 
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CROSS-EXAMINATION 
BY MR. CANFIELD: 

Q. You knew that in 1944, in October or November, your 
business, like all others, was frozen under the direction 
of the President of the United States? A. I think it was 
prior to that. 

Q. The order had come out prior to that? A. Yes. 

Q. Had you ever seen the President’s directive, the ex¬ 
ecutive order, freezing employment? A. 1 am sure we 
were all sent copies through the mail. 

Q. Now, as a result of that executive order by the 
President of the United States, your business like all other 
businesses in the District of Columbia became frozen 
164 with respect to manpower? A. Yes, sir. 

Q. isn’t it a fact that from that time forward, 
which would include December and November, 1944, the 
only way you could employ people without invoking penal¬ 
ties was through the United States Employment Service? 
A. That is right. 

Q. llow did you conform to that regulation? What 
would you do ? A. The personnel man, if we -were in need 
—as a matter of fact, I think we had a standing order down 
there to send us employees whenever they came in, and if 
we needed them we hired them and if we didn’t we would 
send them back. 

Q. Did you have an order for car washers? A. Car 
washers, mechanics, filling station attendants; everything 
we needed. 

Q. Assuming that you had an order in for car washers, 
how would that be handled? A. What do you mean? 

Q. What would be the steps taken by you? A. Well, 
we would call the different places to see if they were in 
need of help. They would call the garage company or 
maybe the parking center, and they would talk to the man 
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at the place, and if the manager up there needed 
help, they would be sent up there. 

Q. Are you familiar with the procedure for the 
proposed employee? What would be the procedure? A. 
They had a referral card. 

Q. Isn’t it a fact that they would have to go to the 
office of the United States Employment Service? A. 
They would have to go to the Service. Sometimes, as I 
understand it, they were sent out immediately but some¬ 
times they had to wait around for several days to be sent 
out. I don’t know what the routine was. 

Q. But they had to be interviewed by the United States 
Employment Service? A. Yes, sir. 

Q. And then the man would come to you with a card 
from the United States Employment Service, something 
like that (handing a paper writing to the witness)? A. 
Yes; that is correct. 

MR. CANFIELD: Mark that for identification, please, 
as Defendants’ Exhibit No. 1 for Identification. 

(Thereupon the paper writing was marked “Defendants’ 
Exhibit No. 1 for Identification.”) 

BY MR. CANFIELD: 

Q. Now, when a card such as this, as Defendants’ No. 1 
for Identification, was brought to you it would be brought 
by the prospective employee, wouldn’t it? A. Yes, 
166 sir. 

Q. And this card constituted under that law 
your authority to hire the man? A. That is correct. 

Q. Could you hire a man under the regulations or the 
law without a reference card like this? A. Not unless 
we violated the law. That card, that was filled out after 
we employed him. It was kept in our files. 

Q. By the way, have you looked for his card since this 
case started? A. I don’t think I have. 
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THE COURT: Looked for whose card? 

MR. CANFIELD: Cherry’s card. 

BY MR. CANFIELD: 

Q. Now, isn’t it a fact that the wage ceiling was fixed 
in the Presidential regulations? In other words, the type 
and terms of employment and the ceiling price of the em¬ 
ployment under the stabilization directive was fixed- a. 
1 don’t recall. The manpower was but for ceilings ana' 
wages—do you have reference to that? 

Q. Yes; the stabilization unit. A. No. I think your 
wages that you had in effect was the standard wage, but 
1 don’t think the War Manpower Act set any wage on em¬ 
ployees. 

L67 Q. Now, you don’t know Cherry at all? A. No, 
sir. 

Q. Had you ever seen him prior to this accident, 
to your knowledge? A. I can’t say that I did, no. 

Q. Mr. Davis interrogated you about Mr. Smith’s dut¬ 
ies. You say the cashier goes off the floor, out of her cage, 
at 10 o’clock? A. At night, 1 think, U) o’clock is the time. 
At one time we had closed at 12 o’clock for the cashier, 
and we reduced it to 11, and it went down to 9 for awhile, 
but 1 think it was back on 10 at that time. 

Q. Isn’t it a fact that about 8:30 or 9 o’clock business 
slackened off perceptibly in your garage? A. Sometime 
before that; depends on the time of year. 

Q. During the winter particularly very few cars came 
down after S or 9 o’clock? A. Well, it is practically a 
daytime garage but our place downtown is open 24 hours 
a day. 

Q. You say Mr. Smith’s duties after 10 o’clock were 
confined to the first floor? A. Yes. 

Q. Isn’t it a fact that after that he would go up to the 
second, third, and fourth floors? A. Yes, he would go 
through to check the cars, to check cars. 
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168 Q. As a matter of fact, lie gets some of the cars 
after 9 or 10 o’clock? A. Very often, yes, but I 

think the procedure is to try to bring them down before 
10 o’clock, or the time he may expect the customers to go 
out. 

Q. Isn’t it a fact that starting around 8 or 9 o’clock at 
night the practice in your garage was to move all the cars 
down in the first floor so as to make them readily accessi¬ 
ble to the customers? A. They usually knew half of the 
customers, and if they know they are going out, they bring 
them down because prior to 10 he has help. He is there 
after 10 o’clock in the evening by himself. That is the rea¬ 
son. 

Q. If there is a cash transaction, he handles that from 
his own office? A. I think that condition is changed some¬ 
what now. I think he has a night car washer with him there 
now and another attendant there now, but at that particu¬ 
lar time he was there by himself after 10 or 11 o’clock at 
night. 

Q. One question more: Isn’t it a fact that you didn’t 
permit any of the attendants to drive cars out of the gar¬ 
age? A. We didn’t; it is against the law. 

Q. You didn’t permit any of the attendants to make 
delivery service? A. There is no occasion; we 

169 don’t have delivery service. 

Q. What was the rule at that time if any attend¬ 
ant of the company were found taking one out of the gar¬ 
age? A. If we found one, we have them them arrested 
for it. 

• • • • 

REDIRECT EXAMINATION 

BY MR. DAVIS: 

Q. Mr. Swagart, I believe you stated it is against the 
law for you to have your attendants drive a car out. Tell 
us what law you are speaking about. A. Well, I think we 
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have information the majority of employees at that time, 
and the condition at that time as this goes is that they 
didn’t have driver’s permits. 

Q. Well, that is no more than that it is illegal for any¬ 
body to drive a motor vehicle without a D. C. operator’s 
permit ? A. That is right. 

Q. But there is no law that prohibits one of your at¬ 
tendants to take a ear into the street if he did have a per¬ 
mit? xY. What is the question? 

Q. There is no law in the District to prohibit him from 
taking a car on the street if he is on business and has a 
valid permit? A. That is right. 

THE COURT: You have also to assume that he has 
authority, that it is not unauthorized use of an auto- 
170 mobile. 

MR. DAVIS: But it is not against the law if it 
is an employee of the establishment and with authority. 

He says the law says it prohibits their attendants. 

TIIE COURT: I think he refers to a law against it. 

MR. DAVIS: Yes. 

THE WITNESS: Well, there is a law against unauthor¬ 
ized use of a car. 

BY MR. DAVIS: 

Q. We understand there is. It is 826-B of the Code. 
A. That is what I have in mind. 

Q. I had that in mind as well as not having a driver’s 
permit. 

Now, this particular place at 1535 Eye Street is in the 
financial district, isn’t that true? A. I would say it is 
right off the financial district. 

Q. Does the top of the building there have premises as 
a bowling alley? A. No; in the basement. 
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Q. Doesn’t that bowling continue business in the eve¬ 
ning? A. Yes; until 12 o’clock. 

Q. And aren’t a number of your customers patrons of 
that bowling alley? A. I would not answer that. I don’t 
know. 

171 I believe you used the expression that your gar¬ 
age at that point is practically a daytime garage? 

A. Mostly daytime customers. 

Q. That is the expression you used? A. Yes. 

Q. Getting back to the U. S. E. S.: If an applicant for 
employment is referred to you by the U. S. E. S., you are 
not required to take that applicant if he doesn’t meet your 
particular qualifications, are you? A. Not required to 
take that particular one, but we are required to take some¬ 
body from there. 

Q. You are required to get your help through the 
U. S. E. S.? A. That is right. 

Q. But if an applicant referred by them doesn’t meet 
your qualifications, you have the right to reject them? A. 
Certainly. 

Q. Tf you do accept one, you make the usual investiga¬ 
tion you have told us about? A. That is right. 

Q. On this particular occasion Cherrj testified he 
worked for the firm about three weeks before the accident; 
is that about correct? A. I could not answer that. 

Q. Do you know whether any investigation was made 
about Cherry during the three weeks he was em- 

172 ployed by you? A. I could not answer that. 

Q. You don’t know that? A. No. 

• • • • 

RECROSS-EXAMINATION 
BY MR. CANFIELD; 

Q. In answer to the Court’s question, I assume what 
vou meant is that there was no violation of the law if an 

tf 
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attendant without a permit moved a car within the gar¬ 
age? A. No violation. 

Q. But if he took it out of the garage without a per¬ 
mit? A. We have a rule, but without the permit it is 
breaking the law for him to drive out of the garage. 

Q. And that is a rule fixed for all the attendants? A. 
Yes, whether he has a permit or not. He is not authorized 
to do that, and if we find them—we have occasions where 
we checked on one some eight or nine years ago, and we 
had one arrested some eight or nine years ago. We had 
him arrested. 

• « # * 

173 THE WITNESS: 1 didn’t think the Police De¬ 
partment had control over private property. 

# * * • 

Thereupon— 

LAWRENCE A. BAKER 

was recalled as a witness for and in behalf of the plaintiff, 

» * • • 

DIRECT EXAMINATION 
BY MR. DAVIS: 

Q. Mr. Baker, there has been some suggestion but 1 
don’t believe there is any testimony on it: When you 
parked your car on the last occasion with the co-defendants 
previous to this accident, did you have separate keys for 
your trunk compartment? A. Yes. 

Q. And separate keys for your spare tire carrier? A. 
Yes, and I have locks on all my wheels. 1 had a lock on 
the compartment, the glove compartment, and a loci: on all 
the wheels, and I took back all those keys. 1 always keep 
them with me. I don’t leave them in my garage. 

I only left the key in the car because I carried these for 
the compartments, and sometimes there were valuable in 
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there. At that time tires were rather scarce and I took no 
chance of losing my spare. 

Q. When you parked your car on the last occasion, you 
had all the extra keys with you, only leaving the ignition 
key ? A. That is right. 

V ft # # 

175 CROSS-EXAMINATION 

BY MR. WELCH: 

Q. Why did you leave the ignition key in the car? A. 
It was the only way the car could be moved, and it has to 
be taken from the first floor to the fourth floor for parking. 
I had tried at one time to get them to assign a particular 
place for me with the understanding I could take the key 
out because in those days attendants were difficult to get 
and were sometimes careless, so that in order not to have my 
fenders injured, I would like to have had the car left at a 
particular place for me and be able to remove the car key, 
but I could not make such an arrangement because the fa¬ 
cilities were not adequate, and I left the key in the car so 
they could move it on the fourth floor, move it about on 
the fourth floor if it were necessary to accommodate other- 
persons. 

# * # # 


IRVING J. SMITH 

was called as a witness for and in behalf of the plaintiff, 

# # • • 

176 DIRECT EXAMINATION 

BY MR. DAVIS: 

* • • * 

Q. Where are you employed? A. With the S. & H. 
Parking Center at 1535 Eye Street. 
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Q. How long have you been so employed? A. Five 
years this coming Labor Day. 

Q. In what capacity are you employed there ? A. Iam 
in charge at night. 

Q. What are your hours of employment? A. 6 at night 
to 8 in the morning. 

Q. What are your specific duties? A. Well, I am in 
charge there. I check the cars in as they come in. I also 
let them out and act as cashier certain hours of the night. 

Q. Do you have any particular portion of the premises 
assigned to you as an office? A. I have a little office on 
the right-hand side entering there. 

177 Q. That is on the right-hand side of the first 
floor, on the ground floor? A. That is right. 

Q. Are you stationed at that place during your tour of 
duty ? A. Most of the time; yes, sir. 

Q. Were you on duty or so employed on the night of 
December 7,1944? A. That is right. 

Q. Were you acquainted with the other employees of 
ihe S. & H. Parking Lot on that date ? A. I think so. 

Q. Did you know a Wyatt W. Clinton? A. Yes. 

Q. Did you know an Elbert Cherry? A. Yes. 

Q. Do you know how long prior to December 7 Clinton 
had been an employee? A. Well, I could not state exactly 
but 1 would say he had been there possibly two months, 
somewhere around that. 

Q. Do you know how long prior to December 7, 1944, 
Cherry had been there as an employee ? A. A short while 
previous, possibly two weeks; something like that. 

178 Q. Were both of them on duty the night of De¬ 
cember 7,1944. A. That is right. 

Q. Were they on duty when you came on duty at 6 
o’clock? A. Yes. 

Q. Were you familiar with the monthly customers? A. 
Yes, sir. 
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Q. Did you know a Mr. Lawrence Baker, an attorney in 
the American Security and Trust Building? A. Yes; 
right 

Q. Did you see his car come in to your garage that 
evening? A. No, 1 didn’t see it come in that evening. 

Q. Did you see it any time during that evening? A. 
Yes, I saw it that night 

Q. Where was it when you saw it? A. The first time I 
saw it, it was parked on the wash stand. 

Q. Did you notice it after that? A. No, I didn’t notice 
it after that. I told one of the men to put it upstairs. 

Q. Which man did you tell that to ? A. Wyatt Clinton. 
Q. In response to your direction, did you ascertain that 
he took it upstairs? A. As far as i know, he did. 

179 Q. Did you see him take it up ? A. No. 

Q. Were you on duty when Clinton and Cherry went 
off duty? A. That is right; yes. 

Q. Where were you stationed when they went off duty ! 
A. In front of my little office. 

Q. I believe you stated a part of your responsibility was 
to ascertain that no cars go out of the garage except those 
that are authorized and accompanied by the owner; is that 
correct ? A. Well, we tried to do it that way. 

Q. Did there come a time during that night when you 
went off your particular assignment or left your office? 
A. Well, I would go to the rear of the garage. 

Q. That is on the first floor, you mean? A. That is 
right; on the main floor. 

Q. Did you have access to Mr. Swagart’s personal of¬ 
fice? A. No, sir. 

Q. That is locked during your tour of duty? A. That 
is right. 

Q. Did you suspect anything when you saw Mr. Baker’s 
car on the wash rack that night? A. Nothing ex- 

180 cept that it didn’t belong there. 

Q. By the way, what time was that? A. That 
was about 8:30,1 noticed it there. 
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Q. Had it been washed? A. As far as I know, yes. 

Q. Did you see Cherry doing the washing? A. I didn’t 
see him washing that particular car. He was washing cars. 

Q. But you gave Clinton particular orders to take it 
to the fourth floor? A. I asked him what the damn car 
was doing down there, a monthly car. I knew he should 
know it did not belong there. 

Q. Do you know whether it went upstairs that evening l 
A. 1 took it for granted. It wasn’t there later. 

Q. You took it for granted? A. Yes. 

Q. When did you next see the car? A. Well, I didn’t 
see the car for several days after that 

Q. During your particular tour of duty, did you ever 
go up to the fourth floor to check monthly cars ? A. I did 
sometimes but I had no occasion to go up that night because 
1 had everything down. 

Q. You were on the first floor all that night? A. Yes. 

Q. I believe you said you saw Cherry and Clinton 
181 go off duty? A. Yes. 

Q. Did they walk out or drive out? A. Walked 

out 

Q. By the way, all the cars that went out that evening 
went out under your supervision? A. I would say they 
did. 

# * * * 

CROSS-EXAM INATION 

BY MR. CANFIELD: 

Q. You are the night manager, are you not? A. Yes, 1 
guess that is probably my title. 

Q. At that time of the year how many men worked at 
night after 7 or 7:30? A. As a rule, I had one man on 
with me. 

Q. That was Clinton, wasn’t it? A. Clinton Wyatt. 

Q. As far as you know, he was a reputable, trustworthy 
employee? A. A very fine fellow. 
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Q. You knew he worked for the Government during the 
daytime? A. Yes; that is right. 

Q. He was a hustler? A. That is right. 

182 Q. Do you recall having Cherry working there 
prior to the night the car was taken ? Do you have 

any recollection of him being on duty after 6 o’clock? A. 
No. 

Q. On this particular occasion was Cherry on duty ? A. 
Yes, on the rack. 

Q. What was his job? A. Washing cars. 

Q. And the wash rack is in the back of the garage? 
A. That is right. 

Q. And it leads to the outside exit? You can come 
down the ramp from the rack and go out to the exit? A. 
That is right. 

Q. Isn’t it a fact that usually after 7 or 7:30 you would 
have the boys get the cars from upstairs and bring them 
down? A. Yes. 

Q. Why was that? A. Well, a lot of nights this Clin¬ 
ton Wyatt went off duty at 10 o’clock, and from that time 
on I was alone, and I had them sent down so 1 could get 
them quickly. 

Q. And that would be the practice of the boys in mov¬ 
ing them down, in order to give the customers service? A. 
That is the practice. A customer likes to get their 

183 cars quickly. 

Q. And this particular car of Mr. Baker’s, you 
say you saw the car on the wash rack? A. That is right. 

Q. And you knew he was a monthly tenant? A. Yes, 
sir. 

Q. And you know it didn’t belong on the wash rack? 
A. Yes, sir. 

Q. Where was Clinton? A. At that particular time? 
Q. Where with reference to Mr. Baker’s car? A. I 
walked up to the wash rack, and I saw the car and I says: 
Clinton, what the hell is this car doing down here? Get 
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tin* ear upstairs; it don’t belong down here. Tliat is what 
I said. 

Q. What did you do? A. I went back front again. 

Q. You told Mr. Davis that you assumed the car had 
been moved upstairs? A. That is right. 

Q. Did you have any occasion after that to check? A. 
No, i wasn’t upstairs again. 

* • • • 

184 Q. Do you have any personal knowledge how 
the car was taken out of the garage that night? A. 
I have no personal knowledge; I didn’t see it go out. 

Q. You didn’t see the car go out? A. No. 

Q. Did \ou see either one, Clinton or Cherry, remove 
that car from the garage? A. No, l told Clinton Wyatt 
to put it back upstairs. 

Q. Did you give your permission or direct them to take 
the Baker car out of the garage that night? A. Abso¬ 
lutely not. 

Q. Had you any knowledge that the car had been stolen 
or taken out of the garage by Clinton until after the acci¬ 
dent? A. I didn’t know until the following night. 

Q. What kind of car was it ? A. A Lincoln Zephyr. 

Q. What color ? A. Maroon. 

Q. When Clinton and Cherry left the premises to go 
home, did they punch the time clock? A. Yes. 

ISO Q. Where was that ? A. it was practically in 
my office. It sits on a little shelf close to me. 

Q. And your office is on the incoming side of the build¬ 
ing? A. Yes, sir. 

Q. Was anything said to you by either of these two men 
about the car? A. Nothing about the car. 

Q. What time would you say they left the garage that 
night, close to 10 o’clock? A. I might have been a few 
minutes either way that night. 

Q. Was business heavy or light that night? A. I 
would like to call it normal. 
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Q. At that time was your business slack at that time? 
A. No, I wasn’t busy, just normal business; no rush. 

• • • • 

REDIRECT EXAMINATION 

BY MR. DAVIS: 

186 Q. Now, you said you have only two entrances 
to the garage, or two openings in the building, and one is 
in the incoming and the other outgoing? A. Yes. 

Q. And the office that you speak of as your office is in 
between the two openings? A. No; on the right-hand 
side going in. 

Q. Your office is nearest the north of the premises and 
you can see both of the openings in the buidling; isn’t 
that so ? A. You can look across to them. 

• • • • 

Thereupon— 

187 ELBERT W. CHERRY 

was recalled as a witness for and in behalf of the 
plaintiff, 

* • * * 

DIRECT EXAMINATION 

BY MR. DAVIS: 

• • • • 

Q. It has been developed in this case that as a result 
of this accident you were arrested growing out of this 
accident and charged with several traffic violations. A. 
Yes, sir. 

Q. Hit and run, driving without a permit, and failure 
to give right of way to a pedestrian; that is true? A. 
That is what I was charged with. 

Q. You had been arrested previous to this, hadn’t you? 
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MR. CANFIELD: I object. I don’t know whether he 
is going to impeach his own witness. 

THE COURT: Come to the bench on that. 

(Thereupon counsel approached the bench and the foh 
lowing occurred out of the hearing of the jury:) 

188 THE COURT: Of course, any questions of that 
kind ordinarily are only for the purpose of impeach¬ 
ing a witness. As I understand the contention here, they 
employed this person or employee without making an in¬ 
vestigation as to the man’s background, to determine his 
trustworthiness. Wouldn’t that be a relevant fact on that? 
Lt seems to me it would. 

MR. CANFIELD: 1 don’t think we are under any duty 
to do it. 

THE COURT: I am not passing on that, but the con¬ 
tention has certainly been made and an appropriate in¬ 
struction would cover the point of law if it be one. 
Obviously it is his contention that there was some failure 
to see to the trustworthiness of employees that were hired. 
1 am not passing on the extent or what duty you have 
in that respect. It has been recognized by the Court of Ap¬ 
peals that there is duty along that line. 

MR CANFIELD: Between the bailor and bailee? That 
is the Bendix case? 

THE COURT: That is right, but I am not familiar 
with all the ultimate questions of law in that, but I be¬ 
lieve I will admit it on the theory at least that it goes to the 
question of trustworthiness. 

MR. CANFIELD: We can save the point by objection, 
nevertheless, may we not? 

THE COURT: Of course, you can. 

189 (Thereupon counsel resumed their places in the 
courtroom and the following occurred within the 

hearing of the jury:) 


MB. DAVIS: Will you read the question? 

TUB REPORTER (reading): “You had been arrested 
previous to this, hadn’t you?” 

THE WITNESS: That is right, yes, sir; after the acci¬ 
dent. 


BY THE COURT: 

Q. After the accident? Speak up, please. A. After 
tiie accident. 

Q. But before the accident had you been arrested? A. 
Yes. 


BY MR. DAVIS: 

# • • • 

Q. Weren’t you sentenced to six to eight months on 
September 29, 1944? A. No, sir. 

Q. And put on probation for that period? A. No, sir. 

Q. You were not? A. No, sir. I was sentenced 
190 for—that is right, I was. 

Q. You were the same party? A. Yes. 

3 # * * 

Q. Are you the same Elbert Cherry who was arrested 
on August 10, 1944, that is just shortly before you started 
to work for the S. & H. Parking Lot, on a charge of em¬ 
bezzlement; that on the same day that case was brought 
up with the grand larceny charge? A. That is right. 

Q. You are the same individual? A. That is right. 

MR. CANFIELD: Have you got a record of that? 

MR. DAVIS: Yes, here is the record right here (hand¬ 
ing a document to Mr. Canfield). 

• • • • 

MR. CANFIELD: These appear to be simultaneous 
transactions growing out of one offense. 
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191 THE COURT: It occurred to me it would be 
charged as larceny or embezzlement according to 
liow the property or money came into the person’s hands. 

MR. CANFIELD: It is one arrest with two counts. 

MR. DAVIS: They are both in August, 1944. 

MR. CANFIELD: That is right. 

T11E COURT: It is the same date? It is the same 
transaction, isn’t it? 

MR. DAVIS: Yes. 

MR. CANFIELD: Yes. 

THE COURT: What does it show ? He was convicted 
and sentenced as to one of them? 

MR. CANFIELD: He was sentenced and put on proba¬ 
tion. 

THE COURT: As to one of the charges growing out of 
the same transaction? 

MR. CANFIELD: The grand larceny was nolled and 
that was dropped and he pled guilty to the embezzlement 
and was given six to eight months and put on probation. 

THE COURT: I see. 

MR. DAVIS: In view of the witness’ admission, I won’t 
use the record. He has admitted the offense. I won’t need 
anything else. 

• • • • 

194 THE COURT: I wish you gentlemen would get 
to what I am asking for. I would like to know 
whether there is any administrative interpretation about 
the handling of cars within a garage. The evidence is not 
too clear on that. Mr. Swagart said one of the first ques¬ 
tions asked is whether they had a driver’s permit, and the 
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testimony is that quite a few employees there didn’t 
195 have driver’s permits. 

I do not know factually what the situation is but 
1 would suppose that there are some that did and some 
that did not, and 1 would like to know what the authorities 
that have to do with the administration of that Act con¬ 
sider to be the law on that. 1 think it would be an aid to 
the Court in helping me to determine it. 

* • • • 

CLARK F. KING 

• • • • 

197 MR. DAVIS: if Your Honor please, during the 
recess I called the Office of the Director of Traffic 

and was informed by Mr. Keneipp’s secretary that he was 
out and not expected back until late afternoon, and I asked 
for the Assistant Director and was informed he was out. 

I then talked to the Administrative Assistant, and he 
refused to commit himself on the subject and said he was 
not able to give any administrative opinions except through 
the Corporation Counsel’s Office. 

So Mr. Canfield and I both asked Mr. Clark King, who 
is one of the Assistant Corporation Counsel, to give the 
Court his interpretation of their office. 

# * * # 

198 Q. At the present time you are attached to the 
Corporation Counsel’s office in the Criminal Divi¬ 
sion of the Municipal Court ? A. That is right. 

Q. And your duties particularly there are concerned 
with the enforcement of traffic regulations? A. Yes; po¬ 
lice regulations. 

Q. We are discussing the applicability of Article 10, 
Section G4, Sub-section J, which reads as follows: 

“No individual shall operate a motor vehicle in the Dis¬ 
trict except as provided in Section 8 of the Act of March 
3, 1925, without first having obtained an operator’s permit 
issued under the provisions of this Act.” 
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Now, I 'will ask you directly, Mr .King, as to whether or 
not in a quasi public place, such as the Griffiith Stadium 
or the circus grounds, assuming here for the sake of argu¬ 
ment that an individual was apprehended driving a motor 
vehicle without having a D. 0. operator’s permit, wouiu 
your office prosecute him? A. Our office prosecutes for 
not having an operator’s permit only in those cases where 
the operation takes place on public space, not place now, 
space taken by the District of Columbia; Government 
owned property. Primarily, that is avenues, roads, 

199 and highways. 

Q. You would not prosecute any individual for 
driving a motor vehicle without a permit if it occurred on 
private property? A. We would not. 

m • * • 

200 THE WITNESS: Our interpretation stands this 
way, Your Honor: Evidence of traffic regulations 
apply to highways of the District of Columbia and 

201 use of the word to include, streets, avenues, roads 
and alleys. Since all of the regulations with ref¬ 
erence to the operation of motor vehicles have to do with 
the public highways, there is certainly no regulation re¬ 
quiring a man to have a permit to drive a car on his own 
private property. For example, suppose we have a man 
who may have thirty acres of land, there is no reason for 
him to hold a permit to operate a tractor. 

Our interpretation of the regulations was made for the 
public safety, the public using the public streets of the 
District of Columbia. As a matter of fact, we run into 
cases where a man operates a motor vehicle on the parking 
lots, and we don’t charge them unless he can come off the 
lot into the street or alley. As long as they remain entirely 
within the limits of the parking lot, we don’t charge them 
with operating without a permit. 

THE COURT: That answers the question. 


76 


• • * • 

204 THE COURT: I am inclined to agree with the 
administrative interpretation that has just been 
testified about, that the application of the permit require¬ 
ment does not have application in the garage where these 
people have worked. Now, I am not so clear in my mind 
about the other, about the negligence of the plaintiff, but 
this driving without a permit is a violation of the safety 
laws, and it may be considered in connection with whether 
or not a person’s injury has been the result of that per¬ 
son’s negligence. I see the point that you make that there 
is some difference between the physical act that caused 
the injury and the operation of it by somebody not au¬ 
thorized by law to operate, but I think that is so closely 
identified with the public safety that it ought to be con¬ 
sidered to be a requirement, and the person that 
20o drives a car ought to have those qualifications that 
are required to get a permit, and the doing of it is 
negligence on his part and he is liable if that negligence 
is the proximate cause of the injury. 

So admission of that Section J, which makes it unlaw¬ 
ful to operate without a permit, I will admit that and for 
the purpose only of the question of the negligence of 
Cherry. 

I do not think under the circumstances that “M” is ap¬ 
plicable because there is no evidence here that this car, 
or any other for that matter, was entrusted by either of 
the defendants to Cherry, who was driving it in the high¬ 
way. In fact, there is no evidence that it was entrusted 
to him at all. He wasn’t driving it in the garage, though 
there is some evidence by him that at some time or an¬ 
other he did shift cars, but I don’t think that has any bear¬ 
ing on this question. 

Now, there is no objection to Article 3, Section 5-A, and 
that will be admitted. 
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MR. CANFIELD: Is that the right or way, Your 
Honor? 

THE COURT: 1 do not know. You said there is no ob¬ 
jection to it? 

MR. DAVIS: Yes. 

THE COURT: Does that put us in a position where we 
can discuss any motions that might be made? That is all 
tlie evidence you are going to offer? 

MR. DAVIS: Yes. I would like to protect my rights, 
if Your Honor please, by taking exception to the 
200 disallowance of “M”? 

THE COURT: No, not “M.” It is “J.” 

MR. DAVIS: You said you admitted “J.” 

THE COURT: I think you are correct and I am wrong. 
It is “J.” That is the one which makes it unlawful to 
operate it without a permit. “M” is the one that makes 
it unlawful to entrust it to one without a permit. 

MR. DAVIS: That is right. Your Honor disallows 
“M”? 

THE COURT: Yes. 

MR. CANFIELD: “ J” is admitted only as to the negli¬ 
gence of Cherry? 

THE COURT: Yes. Now, when I say only as to his 
negligence, it is on whether or not there was any negli¬ 
gent injury to this plaintiff by Cherry, and I am not pass¬ 
ing on whether your defendants are answerable for his 
negligence or not, but that particular section has no appli¬ 
cation to that question. 

Suppose we consider admitted that which I said I would 
admit, and I can consider you have rested your case when¬ 
ever that is admitted. 


MR. DAVIS: Yes. 
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• • • • 

210 MR. WELCH: I would like to make a motion 
for a directed verdict on behalf of the defendant 

Baker. 

THE COURT: Well, that motion, which has been made 
and argued in the absence of the jury, has been considered 
by the Court, and the Court is of the view that there is no 
evidence in the case of any negligence on the part of the co¬ 
defendant, the owner of the car, Lawrence A. Baker, one 
of the defendants, which would justify or sustain a verdict 
in favor of the plaintiff against him. There have been 
certain matters that you have heard testified about con¬ 
cerning his leaving the key in the car when he parked 
it or left it there before going to New York, but under the 
circumstances that have been shown by the evidence, the 
Court is of the opinion that that could not be such negli¬ 
gence as would justify recovery against him for an action 
taken by somebody that unlawfully took the car from that 
place. 

There is also a section of the law which makes the owner 
of a car liable where he has given either his express or 
implied consent to the operation of his car by some person 
who negligently hurt someone and that proof of ownership 
is prima facie proof that he gave his express or implied 
consent. 

Here, however, there has been further evidence which 
absolutely negatives any proposition that there was 

211 either an express or implied consent under the cir¬ 
cumstances. For that reason, 1 grant the motion 

for a directed verdict in favor of the defendant Law¬ 
rence A. Baker, and the clerk will take that verdict. 

MR DAVIS: May the record note my exception to the 
granting of that motion? 

THE COURT: Yes. 
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THE CLERK OF THE COURT: Members of the jury, 
by direction of the Court in this case you find for the de¬ 
fendant Lawrence A. Baker, and is that your verdict so 
say you each and all of you? 

THE JURY: Yes. 

THE COURT: Now, you will be excused until 2 o’clock. 

* • • • 

(Thereupon a motion for a directed verdict was made 
by Mr. Canfield on behalf of the defendants Swagart and 
Hartig, and at the conclusion of which the following 
212 occurred: 

THE COURT: Well, I am going to deny your 
motion for a directed verdict at this time not because I 
feel really any too certain that the evidence made out a 
case that would justify liability but because I am not com¬ 
pletely satisfied that it has not presented a question that 
ought to go to the jury. If the occasion requires me to do 
so, I will consider that action further after a verdict is 
returned. I think it is better to proceed with the trial and 
not have what has been done go to waste if a court of re¬ 
view should hold that it should go to the jury. So I am 
going to deny your motion for a directed verdict with the 
understanding that the issues of negligence that now will 
remain in the case are simply the question of whether there 
was negligence in the employment of this man, that is, 
lack of care that an ordinarily prudent person would have 
employing those who are in the vicinity and have the op¬ 
portunity of taking unlocked cars, and the further ques¬ 
tion whether there has been any negligence, that is, want 
of care of an ordinarily prudent person in seeing that these 
ears that were in there were kept in there. 

The exception of the defendants will be noted. 

• • • • 
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214 EARL G. WINE 

was called as a witness for and in behalf of the de¬ 
fendants, 

* • * # 

DIRECT EXAMINATION 

BY MR. CANFIELD: 

• # # * 

Q. Were you at one time employed by the S. & H. Gar¬ 
age f A. Yes. 

Q. When were you employed, Mr. Wine? A. Starting 
January 15, 1944. 

215 Q. When did you terminate your term of employ¬ 
ment there? A. The first of July, ’45. 

Q. In what capacity were you employed there ? A. As 
manager of the S. & H. Parking Center. 

Q. What were your hours of duty? A. They were 
undetermined, generally from 7:30, about a quarter of 8 in 
the morning, to whatever time I might be needed, usually 
6 o’clock in the evening. 

Q. What were your duties? A. Well, I had charge of 
all employees, to check cars in and out; in other words, 
general manager of the parking facilities. 

Q. Would that include all floors in the place? A. Yes, 
sir. 

Q. By the way, how long is that building? Do you 
know? A. Well, I would say approximately 160 or 170 
feet. 

Q. How wide is it? A. About 120. 

Q. Now, is there a restaurant on the left-hand side? 
A. That is right. 

Q. And behind the restaurant are there any facilities 
for parking or that are used by the garage? A. Yes; 
there is facilities for parking approximately six or 

216 eight cars, and then the wash rack. 
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Q. What part of the floor is the wash rack in! 
A. In the rear part of the building, on the left-hand side. 

Q. Now, is the floor level raised by reason of ramps 
on the first floor? A. On the first floor, there is a ramp in 
between what we call the first and the second floor. 

Q. Yes. What floor would you say the wash rack was 
on? A. On the second floor. 

Q. Now, if you are in the back of the garage on the 
first floor beyond the ramp, can you see up to the wash 
rack? A. No, you can’t. 

Q. Can you see the wash rack from the manager’s office 
at the right entrance to the building? A. No. 

Q. Would your duties at any time require you to go 
from floor to floor to inspect cars? A. That is right. 

Q. As a result of your duties, did you become familiar, 
more or less, with those customers known as contract or 
monthly customers? A. Yes, sir. 

Q. In that respect were you able to identify more 
217 or less generally the different cars and their own¬ 
ers? A. That is right. 

Q. Were you on duty sometime late in November or De¬ 
cember, 1944, as manager? A. Yes, sir. 

Q. At that time state whether or not you had any ar¬ 
rangements made with the United States Employment 
Service for the hire of certain types of employees? A. 
We had a standing order with them. 

Q. For what? A. For car attendants and car wash¬ 
ers. 

Q. Did there come a time when as a result of that ar¬ 
rangement that the United States Employment Service 
sent a man, a colored boy named Elbert Cherry to you? 
A. That is right. 

Q. Do you know’ how’ he came? A. Through the 
U. S. E. S. 

Q. Do you remember what time of the day he got there? 
A. Well, around 8:30, I believe, in the morning. 
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Q. Now, at that time when he came to you, did he have 
anything with him? A. He had a card, a referral card 
from them. 

Q. I show you this No. 1 for Identification and ask you 
if you can identify that card? A. It was a card like this 
with his name and so on and so forth on it. 

218 Q. Filled out? A. That is right. 

Q. What is this card? A. It is a referral card 
from the U. S. E. S. 

Q. Have you ever seen cards like this before? A. 
Yes, sir. 

Q. Would you say this is an official card from the 
United States Employment Services? A. It is, sir. 

MR. DAVIS: Do you have Mr. Cherry’s referral card? 

MR. CANFIELD: That is not available. 

MR. DAVIS: 1 object to the blank card. It is not con¬ 
nected with either one of these defendants. 

MR. CANFIELD: We will offer it in evidence (handing 
the paper writing to the Court). 

• • # • 

219 MR. DAVIS: I object unless we have Cherry’s 
card here or unless the absence is explained. 

MR. CANFIELD: Mr. Swagart will take the stand and 
explain. It has been lost and cannot be found. 

THE COURT: That will be necessary to establish the 
admission of any act or anything on that card, but I do 
not understand that this is what that is. This is primarily 
evidence of the form of the card that is used. 

MR. CANFIELD: By the United States Employment 
Service before we can hire an employee. 

220 THE COURT: Yes. For that purpose and that 
purpose alone, I admit it. 

MR. CANFIELD: That is all it is offered for. 
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THE COURT: It does not say anything about Cherry 
in there. 

* • # • 

MR. DAVIS: In view of the stipulation that I made 
yesterday, I do not see the necessity for taking the time 
for all this. Where is that mimeographed U. S. E. S. form? 

MR. CANFIELD: 1 am going to take that up. If coun¬ 
sel will stipulate, as he already has, that we may introduce 
the President’s directive, a copy of it, I will stipulate that 
this is the form of the card which an employee presents 
to an employer when he makes the first contact, and the 
jury need not waste any time with it. 

MR. DAVIS: My stipulation goes to the President’s 
proclamation that all labor must be referred from the 
IT. S. E. S. 

THE COURT: 1 am not sure where I am. Are you 
withdrawing the offer? 

MR. CANFIELD: No, not unless he stipulates. 

MR. DAVIS: I am not. 

MR. CANFIELD: Then I offer the card. It is under¬ 
stood this pen and ink handwriting is the fac simile 
221 of a rubber stamp. 

THE COURT: That is the Court’s understand¬ 
ing of what was said. 

BY MR. CANFIELD: 

Q. When this card of Cherry was described as like this, 
it was filled out giving his name, address, and certain in¬ 
formation? A. That is right. 

Q. Did you have a conversation with Cherry when you 
came in? A. Yes, I did. 

Q. Tell the Court and jury what the conversation was. 
A. I told him that I was in need of a car washer, and 
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the salary we paid and the hours I expected him to work, 
and what his duties would be. 

Q. Can you tell us that in detail? A. Well, I told him 
we paid $30 a week for a car washer, that was six days a 
week, and the wash cars would be brought to the wash rack 
and taken from the wash rack. In other words, all his 
duties consisted of was washing cars. 

Q. And did he agree to that? A. He did. 

Q. Did you furnish him with any appliances or apparel 
for the purpose of washing cars? A. He was taken to 
the wash rack and supplied with boots, brushes, and 

222 the necessary material for washing cars. 

Q. Did there come a time later when you had a 
further discussion with Cherry as to some money? A. 
Yes, at a later date he came to me and he complained 
about not making any tips like the rest of the boys did in 
the station or garage, and I told him that if when he was 
washing cars and he knew the customer was waiting for 
the car that he could bring the car down to the first floor. 

Q. That would be just down the ramp? A. That is 
right. 

Q. Did you ever give him any authority or make any 
engagement with him to hustle cars upstairs and down? 
A. No, sir. 

Q. Was that discussed with him at all? A. It was 
discussed with him. 

Q. Noav, directing your attention to the date of Decem¬ 
ber 7, Thursday, 1944, do you remember -whether or not 
Cherry worked that day? That was the day before the 
accident. A. The day before the accident? Yes, he did. 

Q. Did you have a conversation with him later on in 
the afternoon about overtime work? A. Yea; that is 
right, I did. 

Q. Can you recall and tell the Court and Jury what 
that was? A. Well, as I remember it, we had taken 

223 some cars in for wash jobs late in the afternoon, 


and I went to Cherry and asked him if he would like 
to work overtime, make a little overtime washing cars. It 
might be some three or four; on that, I don’t remember the 
number. He said he would and so I authorized him to go 
ahead and work overtime that night and clean up the wash 
rack. 

Q. Was there anybody there at the garage when you 
had this conversation with him, any relative of Cherry? 
A. Yes, about at the time of the conversation, when we 
had the initial conversation he said, well, he would like to 
go out and talk to his wife, and we don’t like anybody but 
the personal help inside the garage, or persons working 
inside the garage, but they can talk to them, and he went 
out and talked to her, and he came back, and I don’t know 
how long, just a few minutes, and he came back in and 
wont to the wash rack. 

Q. Now, Mr. Wine, what was the practice of the gar¬ 
age with reference to bringing cars down, if you are fa¬ 
miliar with it? A. Well, you mean—I don’t know exactly 
what you mean. 

Q. Well, first describe the practice of checking the cars 
in. Lot us get the whole system. A. When a customer 
came into the garage, if it wasn’t a monthly contract 
224 car, he would get a ticket, and then a man, one of 
our attendants, would get in the car and take it up¬ 
stairs and park it. 

Q. Did you permit customers to park their own cars? 
A. Absolutely not. 

Q. You say one of your attendants. Would that include 
a car washer? A. It would not; no, sir. 

Q. That would be—what would you call them? A. 
Parking attendants; attendants only. 

Q. Now, suppose some of the jurors have their car 
parked there, how would they get it? A. If they were 
parked on a ticket, they would go to the office and present 
their claim check, and the girl would give the stub from 
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their ticket, which they presented, to the parking attend¬ 
ant, and he would bring the car down to him. 

Q. Now, were there ever any occasions when you stayed 
and worked late? A. Yes, sir. 

Q. What would you say with reference to moving cars 
down off the top floors as the day grew later? A. As 
general rule, when I went off at 6 o’clock all the day help 
went off too. I have two or three men there most of the 
time, before the time I left for the day, we brought all 
the cars off the top floors and brought them down 
22.') to the first floor so Mr. Smith and his helper would 
have easy access to them. 

Q. That was the practice? A. That is right; every 
evening. 

Q. With reference to cars on monthly storage, or con¬ 
tract storage, where w*ere they kept? A. As a general 
rule, they had designated places; mostly on the fourth and 
fifth. 

Q. Now, w’hen would they come down? A. The only 
time they were down on the first floor was when the people 
came after them. 

Q. Were there occasions when you would have tele¬ 
phone calls to have them down? A. That is true; yes, 
sir. 

Q. Now, then, were there ever occasions when cars w r ere 
improperly brought down by the boys? A. Yes, occa¬ 
sionally. 

Q. How would that happen? A. As a general rule, a 
lot of times people come in and tell a boy to bring their 
car down, and they would give him the license number or 
description of the car. Well, the boy might be new and 
he would not know the position, and maybe there would be 
two cars of the same color, and everything the same except 
the license, and they would be brought down by mis* 
take. 

Q. Are you talking about monthly cars? A 
Yes. 


226 
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Q. That would not occur wdth the tickets? A. Yes; 
sometimes the tickets would get lost and the car boys would 
bring the wrong one down by mistake. 

Q. When you discovered a car improperly brought 
down to the first floor, what would you say? What would 
you do? A. I would find out first why it was down there, 
and if there wasn’t anybody coming around for it or any 
good reason for it being down there, I would send it back 
upstairs. 

Q. Was that the standard practice of running a gar¬ 
age? A. That is right. 

Q. Did you ever permit any of the boys to take cars 
out on the street? A. No, sir; it is absolutely against 
the rules. 

* # m * 

CROSS EXAMINATION 
BY MR. DAVIS: 

Q. Mr. Wine, you were working for the S. & H. Parking 
Lot about a year and a half? A. That is right. 

Q. And at the time of this accident on December 8, you 
had been there less than a year? A. That is right. 

Q. Did you work on that particular lot, 1535 Eye, 
227 all the time? Was that all during your employment 
with S. & H.? A. That is true. 

Q. Do you know whether they operated other parking 
lots in the city? A. Yes, sir. 

Q. How many? A. Well, offhand 1 don’t know; two 
or three. 

Q. Isn’t it a fact that they had seven or eight other 
lots in the city? A. Well, they may have but to my knowl¬ 
edge, no. 

Q. It is your testimony that all the employees at the 
1535 Eye Street lot came through the U.S.E.S.? A. At 
that time they did; yes, sir. 

Q. All that time from January or December when you 


were employed as general manager? A. No; i'rom a time 
that this proclamation or order from the President came 
out about labor; from that time on. 

Q. When is that proclamation? A. 1 don’t remember 
the time when it went into effect? 

Q. The proclamation is dated July 1, 1944. A. From 
that time on then. 

Q. So for the last six months of 1944 your testimony 
is you got all of your employees for 1535 Eye Street 
through the U. S. E. S.? A. That is right. 

228 Q. Did you ever switch employees from any of 
the other lots that weren’t very busy and bring them 

up to 1535 Eye? A. Not during that time. 

Q. You didn’t switch such employees from July 1, 1944, 
to the time of this accident? A. Well, you mean—what 
do you mean? 

Q. All those who had been referred by U. S. E. S. at 
that time remained there? A. No, they didn’t. I didn’t 
say that. 

Q. My question was: From July 1 on, did you switch 
any employees from the other lots to 1535 Eye? A. No, 
sir. 

Q. That is not a fact? A. That is right. 

* # * 

Q. Do you know when Cherry first came to work for 
you? A. I know approximately, yes. 

Q. Give us the approximate date. A. Along in the 
first part of December. 

Q. The first part of December? A. That is right. 

Q. And he had such a card, such as this (handing 

229 to the witness) ? A. Similar to this. 

Q. Was there anything on the card outside of 
Cherry’s name and address? A. Well, there was. 

Q. Introducing him for the position of blank? A. It 
was signed by someone from the U. S. E. S. 


Q. That was the only information on the card? A. 
That is right. 

Q. No other information on Cherry’s card, which was 
similar to this—his previous employment? A. No, sir. 

Q. How long he had been a resident of the District oT 
Columbia? A. No, sir. 

Q. When you took on an employee referred by the U. S. 
E. S., would you make any independent investigation as to 
his background? A. At that time, no. 

Q. Not from July 1 on? A. No. 

Q. That is the time you speak of? A. Yes, sir. 

Q. You would accept everybody that the U. S. E. S. 
sent out? A. That is right. 

230 Q. Would you ask an employee, if he were an at¬ 
tendant, for instance, whether he had a D. C. op¬ 
erator’s permit? A. No; I hired them as an attendant. 
Sometimes he did; sometimes he didn’t. 

Q. By the way, how many attendants or hustlers did 
you have at your lot from July 1 to December 8? A. You 
mean the total? 

Q. Yes. A. I don’t have any idea. 

Q. Can you give us an estimate? A. I could not even 
do that. They are here one day and he would be gone two 
or three days later. 

Q. Would there be as many as seven at one time? 

THE COURT: Do you mean the total number on duty at 
one time or any one day? 

MR. DAVIS: The total number at any one time. 

THE COURT: Do you understand the question? 

THE WITNESS: No, sir, but on duty at one time, I 
would say, that approximately there would be seven or 
eight men. 

BY MR. DAVIS: 

Q. Seven or eight men? A. That is right. 
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Q. Did any of the seven or eight have D. C. operator’s 
permits, to your knowledge? I am talking about attendants 
now. A. One or two did. 

231 Q. One or two, but the other five or six had none, 
to your personal knowledge? A. As far as I know, 

that is true. 

Q. At that time from July 1 on, from the time you went 
in and you had charge of all employees? A. In the gar¬ 
age, that is true; yes, sir. 

Q. Would you make any other investigation as to the 
integrity or trustworthiness of the applicants referred 
to you? A. Prior to July 1 you mean? 

Q. Well, either prior to or after July 1, let us say. 
A. No, I didn’t. 

Q. You made no investigation whatsoever? A. That 
is right. 

Q. Whether they had a criminal record or not? A. 
That is right. 

Q. It would make no difference to you if you did know 
a man had been convicted of a felony? A. Yes, it would. 

Q. Let us take this particular case. If you had known 
that Elbert Cherry, who is a car washer, had been con¬ 
victed just as late as August, 1944, of embezzlement and 
was then on probation, would you have accepted 

232 him as an employee ? A. I would not have. 

Q. You would not have? A. No, sir. 

Q. Many of your customers that put their cars in there 
part of the daytime leave personal articles in the car ? A. 
Yes, sir. 

Q. And they leave luggage in the car and the cars 
are open? A. That is right. They do it at their own 
risk, not at our risk. 

Q. With respect to the monthly cars, I believe you 
said most of the monthly customers are parked on either 
the fourth or fifth floor? A. That is right. 

Q. Were there four or five floors to this garage? A. 
Eight floors. 
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Q. Eight floors? A. Yes, sir. 

Q. You have mentioned that the width of the frontage 
on Eye Street is 120 feet. A. Approximately 120 feet. 

Q. That includes also the bowling alley and the lunch¬ 
room? A. That is right. 

Q. Now there are only two openings, one en- 

233 trance and one exit to this building? A. That is 
right. 

Q. Can you tell us where your particular office was 
with reference to these two openings? A. It was on the 
right-hand corner of the building as you enter it from 
Eye Street. 

Q. Your office was on the entrance? A. On the en¬ 
trance ? 

Q. Is your office, is it arranged or was it at that time 
so that you could command a view of the outgoing exit 
and the incoming entrance? A. You could if you were 
paying particular attention to either one of them. If you 
were busy doing something else, you could not. 

Q. Did you know Mr. Baker personally. A. Yes, sir, 
I did. 

Q. He was one of your monthly customers? A. Yes, 
sir. 

Q. lie had been a customer ever since this building 
had been erected? A. Ever since I had been there. That 
is all the knowledge I have of it. 

Q. His testimony indicates he started in 1940, short¬ 
ly after the building was erected, so he was already a 
customer when you came on there? A. That is 

234 right. 

Q. Would he bring his car in almost daily ? A. 
When he was in town, yes. 

Q. You got to know him and particularly his car by 
sight, did you not? A. Yes. 

Q. Do you remember seeing him on the afternoon of 
December 7, Thursday afternoon? A. Yes; uh-huh. I 
remember the car coming in. 
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Q. And you were present at that time? A. That is 
right. 

Q. Did you have a conversation with him at that time? 
A. Well, I can’t. It has been so far back I can't say 
whether I did or not. I mean, this man came to me and 
said something about lie was going out of town. 

Q. That is what 1 am trying to get at. He did make 
that statement to you ? A. Yes. 

Q. Did he tell you for how long he was going to be out 
of town? A. He didn’t say. He said a few days or 
something like that. 

Q. You knew at that time he was a monthly customer? 
A. That is right. 

Q. Would you have permitted him to have park- 

235 ed his car for dead storage and put it up on the 
fourth or fifth floor, where he usually put it, and take 

the ignition keys with him ? A. No, sir. 

Q. You would not have permitted that? A. No. 

Q. He left no other keys with you, did he? A. No, 
sir. 

Q. Now, Mr. Wine, approximately how many cars a 
day would Cherry wash? A. Oh, I would say, an aver¬ 
age of 10 or 12. 

Q. 10 or 12? A. Yes. 

. Q. Would he on any occasion wash as many as 30? 
A. No; never. 

Q. What was your rate for the wash jobs? What did 
you charge? A. Each? 

Q. Yes; what was the rate? A. A dollar. 

Q. Do you remember whether or not Mr. Baker, when 
he brought his car in on this Thursday afternoon, asked 
that his car be washed? A. I don’t remember that, no, 
sir. 

Q. I believe you said you could not see the wash room, 
which is on the second floor, from the first floor? 

236 A. That is true, yes, sir. 
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Q. You can’t see the washroom from the first 
floor? A. No. 

Q. You go off duty at 6 o’clock? A. That is right. 

Q. What happened after 6 o’clock on the night of De¬ 
cember 7, you don’t know about? A. That is true. 

Q. Except possibly by hearsay? A. That is true. 

Q. And the night manager at that time was Mr. Smith ? 
A. That is right. 

Q. And were his duties as arduous or as confining as 
yours? A. In some respects it was more so. 

Q. In what respects? A. On busy nights he had a 
lot to do and no help. There wasn’t anybody to help him. 
lie did practically all the work by himself. He had one 
man there but the man usually went off duty around any¬ 
where from 9 o’clock until 10 or 10:30. 

Q. Now, you know that Mr. Swagart maintains an of¬ 
fice at this address. A. That is right. 

Q. At 1535 Eye Street? A. Yes, sir. 

237 Q. And lie is one of the partners of the busi¬ 
ness? A. Yes. 

(,). lie has described this particular lot, the 1535 Eye 
lot, as practically a daytime garage? A. That is right. 

Q. Do you agree with that characterization? A. Well, 
yes, I do. 

Q. Wouldn’t that imply that Mr. Smith’s duties were 
less arduous than yours? A. When I said to you at 
times it was more arduous, it was because he had to bring 
cars. 1 didn’t have to bring any cars if I didn’t want to. 

Q. Now, I believe you said that when Mr. Smith was on 
duty he had to park cars himself? A. Yes, sir. 

Q. In other words, he would take some of them up to 
the sixth, seventh or eighth floors if necessary? A. If 
necessary, but it was seldom necessary to take any above 
the third floor at night. 

Q. When Smith would take them up, for instance, after 
the cashier went off duty at 10 o’clock, would there be any¬ 
body left at the bottom to supervise the exit of other cars ? 
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A. He didn’t take any cars up after the cashier went 
off duty. They were all parked on the first floor. 

238 In other words, you mean to say while the cashier 
was on duty up to 10 o’clock that the cashier would 

supervise the cars that go out? A. No. There was an¬ 
other man on duty until 9:30 or 10 o’clock, or when the 
cashier went off duty at 10 o’clock, and there was a time 
we changed the hours to 9 o’clock. 

Q. When the cashier goes off duty that would leave Mr. 
Smith alone? A. Until 10 to 12 o’clock. 

Q. That garage was on a 24-hour basis? A. A night 
man helped him on after 12. 

Q. If Mr. Smith had to take cars upstairs, would any¬ 
body watch the exit? A. What time? 

Q. After 10 o’clock. A. He didn’t take any upstairs 
while he was there by himself. 

Q. In other words, from 10 o’clock on, Smith was 
on the first floor all the time? 

THE COURT: What the witness has stated is from 10 
until 12. 

THE WITNESS: From 10 to 12, no car left the first 
floor. 

BY MR. DAVIS: 

Q. Did he take any up after 12? A. He might have. 
He had another man. 

239 Q. If he didn’t, he would stay on the job on the 
first floor? A. That is right. 

Q. Any car to get out from the time after you got off 
duty at 6 would get out under somebody else’s supervision, 
whether it be the cashier or Mr. Smith? A. It had to be 
checked out by someone. It should have been checked out 
by someone, I should say. 


* * #■ • 
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REDIRECT EXAMINATION 
BY MR. CANFIELD: 

Q. Mr. Wine, I forgot to ask you this: The wash rack, 
you say, is on the second floor? A. That is right. 

Q. Is there any obstruction from the wash rack down 
to the street? In other words, if you back a car off the 
wash rack on the second floor, would there be any obstruc¬ 
tion down to the ramp to the street? A. You mean, could 
you see the car from the street? 

Q. Yes. A. You could not 

Q. Well, now, there is no brick wall there or barrier? 
A. No. 

Q. Well, if the car was down on the ramp, you could 
see it from the street? A. That is right. 

240 Q. In other words, it is a straight drive down the 
ramp from the wash rack into the street? A. That 
is right. 

Q. About how many feet would you say? A. It is 
about 100 feet. 

* # • * 

MR. CANFIELD: If Your Honor please, in accordance 
with the stipulation, I offer copy of the President’s direc¬ 
tive. I offer the whole thing in evidence but the pertinent 
part 1 will read to the jury. 

THE COURT: That is so stipulated? 

MR. DAVIS: Yes, Your Honor. 

THE COURT: Let it be received. 

(Thereupon the document was received in evidence and 
marked Defendant’s Exhibit No. 2.) 

MR. CANFIELD: I think I might explain to the jury 
that this is an official copy of the proclamation of the Pres¬ 
ident of the United States governing the employment 
stabilization program with reference to the hiring of em- 
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ployees after July 1, 1944, and 1 will read the pertinent 
provisions so as to avoid passing it around and take the 
unnecessary time. This is the employment stabiliza- 

241 tion program for Washington, D. C., area, revised 
effective July 1, 1944. 

“1. Objectives. In furtherance of the war effort the 
Area Director of the War Manpower Commission for the 
Washington, D. C., area with the concurrence of the Area 
Management Labor Committee has adopted the following 
program. The purpose of the program is to eliminate 
wasteful labor turnover, to reduce unnecessary migration 
by encouraging the full use of local labor, to direct scarce 
labor where most needed in the war program, and to ob¬ 
tain the maximum utilization of the manpower resources 
under standards protecting the rights of all concerned. 

“2. Definitions: As used in this employment stabiliza¬ 
tion program: 

“(a) The area covered is the Washington, D. C., area, 
comprising the District of Columbia, Montgomery and • 
Prince Georges Counties in Maryland, Arlington and Fair¬ 
fax Counties, and the City of Alexandria, in Virginia. 

“3. Control of hiring and solicitation of workers. All 
hiring and solicitation of workers in or for work in the 
Washington area shall be conducted in accordance with 
this employment stabilization plan. 

“4. Hiring procedure. No employer shall hire 

242 any individual in or for work in the Washington 
area, except upon referral by or in accordance with 

arrangements approved by the United States Employment 
Service of the War Manpower Commission. 

“(b) The Area Manpower Director may fix for all or 
any establishments in the Washington area fair and rea¬ 
sonable employment ceilings and allowances, limiting the 
number of employees or other specified type of employees 
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which such establishments may employ during the specified 
periods. 

‘‘Solicitation of workers. No employer shall advertise 
or otherwise solicit for the purpose of hiring any individual 
where the hiring of such individual would be subject to the 
restrictions under this employment stabilization program, 
except in the manner consistent with such restrictions. 

“17. Enforcement. The Area Director or his desig¬ 
nated representative shall take such action as is necessary 
to effect compliance with this program in accordance with 
the authority provided under applicable Congressional en¬ 
actments, executive orders, and regulations of the War 
Manpower Commission. 

“The effective date of this program shall be July 1, 
1944.” 

• * # # 

243 HARRY A. SWAGART, 

# # # * 

DIRECT EXAMINATION 
BY MR. CANFIELD: 

Q. Mr. Swagart, at my request did you ask your per¬ 
sonnel office to try to find the Cherry card? A. Yes; we 
searched all over the place. 

Q. Did you locate it? A. No. 

Q. Did you ever see it yourself? A. I have a fainl 
recollection. I think I seen it and I think the Police De¬ 
partment picked it up, but 1 am not sure about that. 

# * # # 

Q. Not too certain of any recollection? A. No, 

244 I am not too certain whether the police picked it 
up or not. We don’t seem to have it. 

Q. In other words, you can’t find it? A. No. 
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* m * m 

MK. CANFIELD: I renew the motion on the same 
grounds I indicated and for the same reasons. 

THE COURT: I will adhere to the ruling I made and 
for the reasons I stated . 

# # # # 


CHARGE OF THE COURT TO THE JURY 

THE COURT: Now, Members of the Jury, I am quite 
sure you understand generally what kind of action this 
is, but it is very necessary that you understand precise¬ 
ly what kind of action it is, so that you can go about the 
business, which is yours, of determining what the facts 
are and applying to those facts the law which the 
245 Court shall undertake to explain to you. 

The plaintiff here seeks to recover damages from 
the defendants for injuries alleged to have been received 
by her as a result of what she alleges to be the negligence 
of the defendants. Now, there are several elements here 
in the case concerning which negligence is alleged, and which 
must be proved to enable the plaintiff to recover for the 
injuries which she claims to be the result of such neg¬ 
ligence. 

First, though, let us see what negligence is. Negligence 
is the doing of some act which a reasonably prudent per¬ 
son would not do, or the failure to do something which a 
reasonably prudent person would do, actuated by those 
considerations which ordinarily regulate the conduct of 
human affairs. It is the failure to use ordinary care in 
the management of one’s property or person. Ordinary 
care is that care which persons of ordinary prudence ex¬ 
ercise in the management of their own affairs. 

Now, as I say, the plaintiff claims that she was injured 
by reason of the negligence of these defendants. Now, 
the claimed acts of negligence of these defendants are that 


99 


either they did not exercise the ordinary care that they 
should have exercised in employing certain employees of 
theirs, which as a result proximately caused the taking oi' 
that automobile out of their establishment, or that these de¬ 
fendants did not exercise the ordinary care that an 

246 ordinarily prudent person would exercise in the op¬ 
eration of their business in preventing the unau¬ 
thorized or unlawful taking out of their establishment of 
this automobile. 

Now, they are the acts of the defendants which the 
plaintiff claims entitles her, either one of these acts, if 
they be negligent acts, entitle her to recover because, so 
she asserts, those acts or act of negligence claimed by 
her on the part of the defendants proximately caused the 
automobile in question to do damage and injury to her 
through the negligent operation of the witness Cherry, 
who was on the stand, who was operating it. 

From that you can see the elements necessary to be es¬ 
tablished, some of the elements and I will refer to oth¬ 
ers, but in so far as negligence is concerned, it is that her 
injuries were caused by the negligent operation by Cher¬ 
ry of that automobile, that is, that lie operated that auto¬ 
mobile without the exercise of ordinary care and that that 
caused the injuries to her. Now, if that is not established, 
the case ends. 

If Cherry was negligent in the operation of that auto¬ 
mobile and that negligence was the proximate cause, as I 
will presently explain proximate cause, and caused the 
injuries to the plaintiff, even then the plaintiff could not 
recover if it wore shown that her injuries were 

247 caused in whole or in part by her own acts of neg¬ 
ligence, that is, a failure on her part to exercise 

ordinary care and that that failure to exercise ordinarv 
care on her part proximately contributed to her own in¬ 
juries. 
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So, then, if it be established by the evidence that Cher¬ 
ry was negligent, then you inquire as to whether or not 
there was any contributory negligence on her part in any 
injuries she received. If you find there was negligence 
on the part of Cherry in the operation of the automobile 
which proximatelv caused the injuries to the plaintiff, and 
you do not find that there was any contributory negligence 
on the part of the plaintiff in receiving such injuries, then 
you inquire whether or not these defendants were guilty 
of any act of negligence which proximately caused the in¬ 
juries because, I say, the acts of negligence on the part 
of tiie defendants here complained of are either that they 
did not exercise the ordinary care and prudence that a 
reasonably prudent person would exercise in employing 
Cherry or Clinton and that such negligence on their part 
proximately caused the injuries here in question, or wheth¬ 
er the defendants failed to exercise the ordinarv care 
and prudence that an ordinary reasonably person would 
exercise in the management of their business, which re¬ 
sulted in the taking of the car out of their premises and 
placing it in the hands of some one who did negligently 
cause the injuries complained of. 

Now, proximate cause, which, as I say, must be 
‘248 shown just as negligence must be shown, is defined 
this way: The proximate cause of an injury is that 
cause which, in natural and continuous sequence, unbroken 
by any efficient intervening cause, produced the injury, 
and without which the result would not have occurred. 
It is the efficient cause, the one that necessarily sets in 
operation the factors that accomplish the injury. It may 
operate directly or by putting intervening agencies in mo¬ 
tion. 

Now, if you understand what I tried to explain negli¬ 
gence is, and you understand what I mean in trying to 
explain what proximate cause is, and that the negligence, 
if any, which is proven must be the proximate cause of 
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the injuries, then you should direct your attention as to 
those tilings are to be established in this case. 

Now, the mere fact that an accident or injury happens 
is not evidence that it happened as a result of the negli¬ 
gence of anyone because it is presumed that a person acts 
with ordinary care, and therefore the burden of proving 
negligence, which is the failure to use ordinary care, rests 
upon the person alleging that negligence, and that burden 
of proof is met only by showing by a fair preponderance 
of the evidence that there was such lack of ordinary care, 
namely, that there was such negligence and that such negli¬ 
gence was the proximate cause of the injuries. That bur¬ 
den rests upon the plaintiff because of this presumption, 
as 1 have just told you, that the defendants acted with 
ordinary care and prudence. That burden, as 1 say, 
249 must be overcome by a fair preponderance of the 
evidence which shows that there was negligence and 
not exercise of ordinary care. 

Now, what do I mean by that term “fair preponderance 
of the evidence” ? It does not necessarily mean the greater 
number of witnesses, it does not necessarily mean the 
greater mass of testimony, but it does mean that the evi¬ 
dence tending to prove those things must be more satisfy¬ 
ing to you as to its truth, must be more convincing to you 
than the evidence on those issues to the contrary. It must 
weigh heavier with you. If it is not as convincing and 
satisfying to you as the evidence on those issues to the 
contrary, of course, it is not a preponderance of the evi¬ 
dence. If it weighs neither more nor less but is substan¬ 
tially equally balanced with the evidence to the contrary, 
on those issues to the contrary it does not preponderate. 
If it does weigh heavier, is more convincing and satisfying 
to you as to its truth than the evidence to the contrary, 
then it does preponderate. 
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Now, I have alluded in what I have already said to a 
situation where the contributory negligence of a party pre¬ 
vents recovery even though there be negligence on the part 
of some one else. You must understand what I mean by 
that and on whom the burden or proof is with respect to 
that. It means that the person seeking to recover for in¬ 
jury by some one else’s negligence must not be guilty of 
contributory negligence which proximately caused 

250 the injury. The plaintiff is presumed to act with 
due care also, and therefore to establish that par¬ 
ticular defense of contributory negligence, the burden is 
upon the defendants, that is, there must be a fair prepon¬ 
derance of the evidence showing contributory negligence 
on the part of the plaintiff before that particular defense 
can be considered as precluding recovery, providing that 
negligence, in the first place, on the part of the defendants 
and as related here, the negligence of the person operating 
the car, has been first established by a fair preponderance 
of the evidence. 

Now, the Court instructs you that if you find from the 
evidence in this case that the defendants, Swagart and 
Hartig, through their agent, servant, and employee, Smith, 
negligently failed to properly supervise the coming and 
going of customers’ cars from their premises, including 
the car of Baker, and that such negligence, resulting in 
the removal of Mr. Baker’s car from the garage premises 
while under the sole control of defendants, Swagart and 
Hartig, was the proximate cause of the accident involving 
this plaintiff and causing her injuries and that the driver 
of such car was negligent in the operation of that car, then 
your verdict should be for the plaintiff, provided the oper¬ 
ator of the car negligently cause the injuries to the plain¬ 
tiff and she was not contributorily negligent, as I have 
explained it. 

The Court instructs the jury that if you find that 

251 the defendants, Swagart and Hartig, through their 
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personnel manager or other employee charged with 
the responsibility of hiring and discharging new employees, 
negligently hired Elbert Cherry and/or Wyatt W. Clinton, 
without first having investigated the trustworthiness and 
integrity of such employees, or, having hired them, there¬ 
after negligently failed to make such investigation within 
a reasonable time to ascertain their integrity and trust¬ 
worthiness, and that such negligence of the defendants, 
acting through their personnel manager or other employee 
charged with such work was the direct and proximate cause 
of the removal of the Baker car and the resulting accident, 
then your verdict should be for the plaintiff, provided the 
operator of the car negligently caused the injuries to the 
plaintiff and the plaintiff was not contributorily negligent. 

Certain traffic regulations promulgated by the District 
Commissioners which are and were in force at the time of 

this accident have been offered in evidence by the plaintiff. 
These regulations governing pedestrian control and right 
of way at intersections and the duty to obtain an operator’s 
permit before operating a motor vehicle in the District 
of Columbia were promulgated by the Commissioners un¬ 
der authority granted them by the Traffic Act, which was 
an act of Congress. 

You are therefore instructed that any violation of any 
of the statutory requirements governing the use of auto¬ 
mobiles upon the highways in the District of Columbia may 
be considered by you as evidence of negligence, but 
252 before you will be justified in finding a verdict 
against the defendants on account of such negligence, 
you should also be convinced by a fair preponderance of 
the evidence that the violation of the statutory regulation 
or ordinance was the proximate cause of the injury. 

You are instructed that the traffic regulations provide 
that the driver of any vehicle shall yield the right of way 
to a pedestrian crossing the roadway within any marked 
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crosswalk or within any unmarked crosswalk at the end 
of a block, except at intersections where the movement of 
traffic is being regulated by police officers or traffic con¬ 
trol signals or at any point where a pedestrian tunnel lias 
been provided. 

You are further instructed that the same regulations 
provide that no individual shall operate a motor vehicle 
in the District, except as provided in Section 8 of the Act 
of March 3, 1925, without first having obtained an opera¬ 
tor’s permit issued under the provisions of this Act. 

Now, if under the Court’s instructions you find the plain¬ 
tiff is entitled to a verdict, you will consider, in fixing the 
amount of the award, the elements of damage that \ am 
now about to mention: The reasonable value and not ex¬ 
ceeding the cost to said plaintiff of the examinations, at¬ 
tention and care by physicians and surgeons, reasonably 
required and actually given in the treatment of said plain¬ 
tiff and reasonably certain to be required and be given 
in her future treatment, if any; the reasonable value 
253 and not exceeding the cost to said plaintiff of hos¬ 
pital bills and care reasonably required and actually 
given in the treatment of said plaintiff; the reasonable 
value of the time lost by said plaintiff since her injuries 
wherein she has been unable to pursue her occupation. 

In determining this amount, you should consider evi¬ 
dence of said plaintiff’s earning capacity, her earnings, 
and the manner in which she ordinarily occupied her time 
before the injury, and find what she was reasonably certain 
to have earned in the time lost had she not been disabled; 
such sum as will reasonably compensate said plaintiff for 
the pain, discomfort and mental anguish suffered by her 
and proximately resulting from the injuries in question, 
and for such pain, discomfort and mental anguish, if any, 
as she is reasonably cerain to suffer in the future from 
the same cause. 
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You are instructed as a matter of law that when the 
employees Cherry and Clinton were hired by the defend¬ 
ants, Swagart and Hartig, they vrere prevented under the 
law at that time to hire any one other than through the 
means of the United States Employment service, and by 
reason thereof, could not have the same means of free 
employment that were available prior to this time. You 
may take into consideration this fact in determining 
whether or not at the time of employment the defendants 
exercised ordinary care in the choice of employees. If you 
find that the defendants in employing Cherry and Clinton 
acted with the care an ordinarily reasonable and 
254 prudent person would under such circumstances 
exercise, then they, the defendants, cannot be 
charged with any negligence in this case so far as the hiring 
of these two employees was concerned. 

You are instructed as a matter of law that there was 
no requirement under the law imposed upon the defendants, 
Swagart and Hartig, to require as a condition precedent 
to employment on the part of Cherry that he have an oper¬ 
ator’s permit to operate an automobile. 

You are instructed as a matter of law that if you find 
from the evidence in this case that the defendant Baker’s 
car—lie is no longer a defendant but you know who I mean 
—while in storage was surreptitiously or secretly removed 
by the employees Clinton or Cherry, or that the said car 
was stolen while in storage by either Clinton or Cherry, 
and that while Mr. Baker’s car was being operated or 
driven by either ('herrv or Clinton the plaintiff was in¬ 
jured, and if you find that the defendants exercised reas¬ 
onable care and ordinary care to prevent such unauthor¬ 
ized removal, then you must find that there is no negli¬ 
gence on the part of the defendants, Swagart and Hartig, 
and your verdict must be in their favor on this issue. 

You are instructed as a matter of law that the defend¬ 
ants, Swagart and Hartig, as the operators of the S & H 
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Garage are not insurers of automobiles left with them for 
storage. The only duty owed to anybody in this case by 
the defendants, Swagart and Hartig, was to exer- 

255 cise ordinary care in the management and conduct 
of their business and of their employees. 

If you find that the Baker car was stolen notwithstand¬ 
ing the exercise of ordinary care by the defendants in 
management and conduct of their business, then your ver¬ 
dict on this issue must be for the defendants. 

Now, you are the sole judges of the facts in this case. 
It is for you and you alone to determine what those facts 
are from the evidence, that is, you must weigh the evi- 
idence. You are the sole judges of the credibility of the 
witnesses. It is for you to determine what evidence you 
have heard you accept as true and accurate, and what evi¬ 
dence, if any, you have heard is not true or accurate, re¬ 
jecting that which is not true or accurate and basing your 
judgment on that which you find to be true and accurate. 

Now, in performing that task you will take your recol¬ 
lection of the evidence. Should your recollection differ 
from that expressed by counsel for either party, or should 
it differ from that expressed by the Court in instances 
during the course of the trial where I have had to express 
my recollection of the evidence for certain purposes tiiat 
I had to act upon, you will take your recollection of the 
evidence and not that of counsel nor that of the Court in 
undertaking to weigh the evidence to determine what the 
facts are. 

In judging the credibility of the witness, you may 

256 call to your aid and assistance certain guides, cer¬ 
tain principles, which out of long experience the law 

recognizes to be reliable and helpful guides and aids but 
not necessarily infallible. Therefore, you should make use 
of them to the extent and the extent only that you find they 
are helpful to you in arriving at the truth. 
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For instance, in weighing the testimony of any witness, 
you may take into consideration the interest, if any, which 
such witness has in the outcome of the trial and consider 
and determine whether or not such interest has or has not 
colored or affected the testimony of such witness. You may 
consider the opportunity or lack of opportunity for a wit¬ 
ness to have observed or know the matters about which 
that witness has testified. You may consider the capactiy 
and ability of a witness to have accurately observed what 
the witness has testified about, the capacity and ability of 
a witness to have accurately recollected and accurately re¬ 
lated what the witness did observe and, of course, the con¬ 
trary of all of those things. 

You may consider the reasonableness or unreasonable¬ 
ness of a witness’ testimony, its probability or improba¬ 
bility, in helping you to determine whether or not that wit¬ 
ness is accurately relating what that witness knows to be 
so, or the contrary. 

If it has been shown that any witness is biased or pre¬ 
judiced either for or against either party to this 
257 cause, you may consider and determine whether or 
not such bias and prejudice, if any, has or has not 
colored or affected the testimony of such witness. 

If you find any witness has testified falsely concerning 
anv material fact in the case as to which the witness could 
not reasonably be honestly mistaken, you have the right to 
reject and discard all that witness has testified about on 
the principle that a witness who testifies falsely about one 
material fact may be testifying falsely about other or all 
material facts, but in any event, such witness is not suffi¬ 
ciently reliable to compel a jury to base its judgment on 
the testimony of such a witness who has testified falsely. 
I say, you have the right to discard and reject all the testi¬ 
mony of any witness who has testified falsely as to a ma¬ 
terial fact, and you do have that right as I have just told 
you, but you are not required to do so. 
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You may, if in your sound judgment you think you 
should in the interest of arriving at the truth, accept as 
true part of what a witness has testified if you believe it 
to be true even though you do reject as false other parts of 
the testimony of that witness, which illustrates the wide 
latitude that the law leaves to your good, sound judgment 
and discretion as to what weight you will give the testi¬ 
mony of such a witness. 

Now, if after weighing all the evidence in the case, re¬ 
jecting that which you do not believe to be true, 
258 basing your judgment on that which you find to be 
the facts and believe to be true, you find that it has 
been shown by a fair preponderance of the evidence, as 1 
have defined that term, that the plaintiff was injured 
through the negligence of the witness Cherry, and you do 
not find that it has been shown by a fair preponderance 
of the evidence that she was contributorily negligent, as 
1 have explained it, in such injury, and you further find 
that it has been shown by a fair preponderance of that evi¬ 
dence that the defendants were negligent, either in fail¬ 
ing to exercise ordinary care in the employment of one of 
those employees and that such negligence proximately 
caused the injuries to the plaintiff, or that the defendants 
failed to exercise ordinary care in the supervision of their 
business to prevent the unauthorized taking of the Baker 
car out of the garage and that that proximately caused 
the injuries to the plaintiff, then it would be your duty to 
find your verdict in favor of the plaintiff and fix her dam¬ 
ages in accordance with the rules I have stated to you so 
as to fairly compensate her for the injuries which she has 
received as a result of the negligence of the defendants. 

If, on the other hand, you do not find it has been shown 
by a fair preponderance of the evidence that the injuries 
complained of by the plaintiff were received as a result 
of the negligent operation of the car by Cherry, or even 
though you do find it has been shown that she was in- 
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jured through the negligence of Cherry but that she 
259 also negligently contributed to those injuries, or if 
you lind that she was negligently injured by Cherry 
and that she was not contributorily negligent therein, but 
you do not find that it has been shown by a fair prepond¬ 
erance of the evidence that the defendants were negligent 
in respect of the hiring of the two employees, Cherry and 
Clinton, or that if so negligent such negligence was not the 
proximate cause of the injuries complained of, and you do 
not lind that the defendants were negligent in respect of 
the supervision of their business and did use ordinary care 
in the supervision of such business to prevent unauthor¬ 
ized removal of the Baker car from their garage or place 
of storage, or even though you do lind that the defendants 
were so negligent but that such negligence was not the 
proximate cause of the injuries to the plaintiff, then it 
would be your duty to find your verdict in favor of the de¬ 
fendants. 

Have I omitted giving any instruction that counsel think 
I should give? 

MR. CANFIELD: I would like to approach the Bench 
on one general instruction. 

(Thereupon counsel approached the Bench and the fol¬ 
lowing occurred out of the hearing of the jury:) 

MR. CANFIELD: Usually we get a general instruction 
that sympathy should not play any part. 

THE COURT: I do not usually give it but I will 
200 give it—that sympathy or prejudice should not 
play any part ? 

MR. CANFIELD: That is right. 

THE COURT: All right, I will give it. 

(Thereupon counsel resumed their places in the court 
room and the following occurred within the hearing of the 
jury:) 
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THE COURT: You must base your judgment on the 
evidence in this case, after weighing that evidence and 
finding the facts from it according to the methods and aids 
that I have pointed out to you that you may use. You are 
not to be influenced in the finding of those facts either by 
sympathy for or prejudice against either party. It is your 
task, and it is a hard task sometimes, to determine object¬ 
ively what the facts in the case are. Your duty is to find 
them objectively, impartially, and finding those facts ap¬ 
plying to the facts the law that I have stated to you, and 
in doing that, as I say, you must eliminate from your con¬ 
sideration any sympathy for or prejudice against either 
party to this cause. 

You will now retire, choose one of your number as fore¬ 
man, consider your verdict, and if during the consideration 
of your verdict you discover that some point I have tried 
to explain to you has not been made clear, you may let me 
know through the bailiff, and I will undertake to explain 
it further and more clearly. 

When you have arrived at a verdict, and remember it 
is your duty to arrive at a unanimous verdict if you 
261 can conscientiously do so, notify the bailiff and the 
Court will receive your verdict. 

You may retire and the Court will recess pending the 
return of the jury. 

•» * # # 

Thereupon at 2:45 o’clock p. m. the jury returned to the 
court room and the following occurred:) 

The Clerk of the Court: Mr. Foreman, has the jury 
agreed upon a verdict? 

The Foreman: It has. 

The Clerk of the Court: Do you find for the plaintiff or 
for the defendants? 

The Foreman: For the plaintiff. 



Ill 


The Clerk of the Court: In what amount, sir? 

The Foreman: $7,500. 

The Clerk of the Court: Members of the Jury, your 
foreman says you find for the plaintiff in the sum of $7,500, 
and is that your verdict so say you each and all of you? 

The Jury: It is. 

(No member of the jury indicated to the contrary.) 

Mr. Canfield: May we have the jury polled? 

262 The Court: Let the jury be polled. 

(Thereupon the jury was polled by the Clerk of 
the Court, and each member of the jury announced that 
his or her verdict was as announced by the foreman—for 
the plaintiff and in the amount of $7,500. 

Thereupon the instant hearing was concluded.) 




